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FOREWORD 


BY THE 


RE HON. 5S) MmBRUGCE, CH. PC. °M.C.,: MiP: 


PRIME MINISTER OF THE COMMONWEALTH OF AUSTRALIA 


Tue British Empire is the most fascinating of 
subjects to students of constitutional history. We 
sometimes take it so much for granted that we are 
apt to forget what a unique and astonishing 
phenomenon the Empire is. It comprises hundreds 
of millions of people, of the most diverse races, 
scattered over the whole world, and every country 
of the Empire is either self-governing or as far 
on the way to self-government as its stage of political 
development permits. It has evolved so naturally, 
with such apparent absence of plan and intention, as 
to seem almost accidental ; and yet in the collapse of 
Empires which followed the Great War this Empire 
emerged more than ever one Commonwealth, with 
the freedom of its component Commonwealths more 
clearly than ever recognised. 

At various stages in its development, the Empire 
has become conscious that it has outgrown its 
clothes; that some of its inherited constitutional 
formule were no longer adapted to its needs. In 
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every case, the common sense and political wisdom 
of the nation has been equal to the task of devising 
the necessary changes. 

Through one such stage the Empire is passing. 
now. ‘The clear recognition of Dominion status has 
revealed the fact that some of our constitutional 
machinery is out of date; that some of our con- 
stitutional theories no longer correspond with the 
facts. The British peoples have often before faced 
similar problems, and have solved them; and 
there is every reason to believe that they will solve 
the problems which face them to-day. 

The Imperial Conference of 1926 took stock of 
the position, and propounded a number of questions 
for examination and inquiry. This is the main 
subject of Mr. Latham’s book. He analyses clearly 
and concisely the nature of the fundamental problem 
—the reconciliation of the unity of the Empire 
with the autonomy of its parts; and he brings his 
great knowledge and ability to bear on the various 
legislative and administrative questions which flow 
from that central problem. This book, with its 
clear thinking, its reasoned statements, and its 
practical suggestions, is a valuable contribution 
towards the solution of questions which are at 
present exercising the minds of all who are interested 
in the constitutional development of the Empire. 


(Signed) S. M. Bruce. 


Canberra, 


April 1929. 


PREFACE 


Tuts book consists of the substance of the 1928 
John Murtagh Macrossan Lectures revised for 
publication. The lectures were founded at the 
University of Queensland in memory of the late 
Hon. J. M. Macrossan, who for many years took a 
leading part in the public life of Queensland. 

The recent development of the British Empire 
into the British Commonwealth of Nations is one 
of the most striking changes in the modern post- 
war world. This development (formally recorded 
by the Imperial Conference of 1926) does not 
directly affect the Crown Colonies and Protectorates, 
though it is bound to produce results with respect 
to these important portions of what is still an 
Empire, though also a Commonwealth. I have not 
attempted to deal with every aspect of a subject 
so extensive. My principal object has been to 
examine certain particular problems of a constitu- 
tional or legal nature which have been reserved 
for consideration by an expert Committee. These 
problems relate to the following subjects: reserva- 
tion and disallowance of Dominion legislation, 
extra-territorial operation of Dominion legislation, 
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merchant shipping law, and appeals to the Privy 
Council. 

In dealing with these subjects I have not sought 
to reproduce the commonplaces of the text-books so 
as to make the treatment complete in a technical 
sense. I have endeavoured to bring out into relief 
the precise points to which inquiry should be 
directed before action can be taken, and to suggest 
what action should be taken. - In doing this, how- 
ever, I have limited myself to the point of view of 
the Commonwealth of Australia. 

One result of the examination of these subjects 
is that, from a legal point of view, the Common- 
wealth Constitution appears to be sufficiently 
flexible to make it possible for the Australian people, 
by amending the Constitution, to extend their own 
powers with respect to many of the matters in 
question without any resort to Imperial legislation. 
Practically, however, the amendment of the Constitu- 
tion is a very difficult thing on account of the cross- 
currents of political and personal interests which 
tend to prevent a vote being given upon the merits 
of a proposal. Further, the machinery of a refer- 
endum is so expensive that, if there is general 
agreement upon the desirability of particular changes” 
being made, it is possible that the people may also 
agree that the utilisation, by request of the Common- 
wealth, of the legislative powers of the Imperial 
Parliament would afford the most convenient means 
of securing some of the objects in view. 
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Other self-governing Dominions have their own 
problems and their own points of view. I have 
not presumed to attempt to define their attitude 
towards the particular subjects with which this 
book deals, though I have, to some extent, discussed 
their general view of Inter-Imperial Relations. 

I venture to hope, however, that an examination 
of common problems from the point of view of one 
of the Dominions may be of some service, not only 
to Australians, but also to those in other Dominions 
who are engaged upon what is, in spite of local and 
not unimportant differences, fundamentally the 
same task of seeking means to reconcile autonomy 
with unity and liberty with authority. 

I am greatly indebted to my friend, Mr. Lionel 
Curtis, for generously undertaking the work of 
seeing this book through the press, and to Professor 
J. L. Brierly of All Souls College, Oxford, for his 
kindness in reading the proofs, and I take this 
opportunity of expressing to them my sincere thanks 
and appreciation. 

“J. G. Latuam. 


Canberra, 
March 1929. 
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AUSTRALIA AND THE BRITISH 
COMMONWEALTH 


CHAP VER. iI 
THE PRINCIPLE OF FREEDOM 


THE conflict between liberty and authority is as 
old as the beginning of thought upon social, political 
and ethical problems. It presents itself, not only 
in the case of an individual, but also in the internal 
life of a nation and in international relations. In 
the region of ethical inquiry the categorical impera- 
tive of Kant is an endeavour to express the nature 
of moral freedom as consisting in obedience to a 
universal moral law recognised and adopted by the 
individual. Before and after Kant the endeavour 
to reconcile the idea of freedom and the idea of law 
has presented one of the major pipiens of 
philosophy. 

In the sphere of government there is no general 
agreement upon the limits to be placed upon the 
authority of law as the basis of governmental action. 
But it is almost universally recognised that, in 
modern society at least, an ordered government, 


based upon law, is a necessary safeguard of the 
B 


2 AUSTRALIA AND THE 


liberty of the citizen, and that it constitutes the 
only sure protection against the alternatives of 
tyranny or social chaos. 

In most of the Empires of the world the con- 
ception of authority has been exalted at the expense 
of liberty. While students of history recognise 
that under certain conditions the existence of a 
strong unchallengeable power has been necessary 
for the preservation of society upon a basis of 
civilisation and order, the term “‘ Empire ” in these 
days has in many quarters a dyslogistic significance. 
It implies centralised might and power on the one 
hand and subjection of individuals on the other. 
The true Imperator has kings for his vassals who 
owe him allegiance. He is generally conceived 
as an autocrat and a dictator, subject to no law 
himself (at least to no human law), but prescribing 
laws for others. 

These characteristics have been present in varying 
degree in the great Empires of the world. It would 
be out of place for me to attempt to examine the 
features of the ancient Empires of the world— 
Egyptian, Assyrian, Roman or Byzantine; my 
subject is essentially modern. 

Mr. A. E. Zimmern opens his stimulating book 
on the Third British Empire with the following 
paragraph: , 


“In 1914 there were numbered among the 
world’s sovereign States a British Empire, a 
German Empire, a Russian Empire, an Otto- 
man Empire, and an Austro-Hungarian 
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Monarchy presided over by an Emperor. 
London, Berlin, St. Petersburg (as it was then 
still called), Constantinople and Vienna were 
all centres of empire. ‘To-day there is a 
German Republic, an Austrian Republic, a 
Turkish Republic, and a Federation of Repub- 
lics on the old Russian soil. But there still 
remains a British Empire.” 


What has preserved the British Empire while 
other Empires have fallen? It is the principle of 
freedom, which is the principle of the Common- 
wealth—freedom realised in self-government. The 
modern. British Empire is the greatest political 
endeavour that has ever been made to reconcile 
liberty with authority by interpreting liberty as 
autonomy and achieving unity of action in essentials 
by mutual assent to common policy. 

Ina modern democratic State the citizen is bound 
by the laws of the country, but he has a share in the 
making of them. Mr. Lionel Curtis expresses the 
principle of the Commonwealth in the following 
words : 


“* The idea that the law is human and subject 
to alteration has necessarily led to a conception 
that the change must be effected in accordance 
with the experience of the people it affects, 
determined so far as possible by themselves, 
and ultimately in accordance with their will. 
But the essence of a law is that it is a rule 
controlling the conduct of a number of people, 
and it obviously cannot be modified to suit 
separate individuals. ‘The European concep- 
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tion of government, therefore, assumes the 
possibility of a public opinion which is as 
much entitled to prevail over individual wills 
as the edict of an autocrat to command the 
unhesitating obedience of his subjects. But, 
to command obedience, public opinion must 
be capable of formulation in terms as precise 
as those of an edict. The further assumption 
is therefore involved that a certain number of 
citizens are capable of formulating public 
opinion in the light of experience. To do this 
they must have some intellectual capacity for 
judging the public interest, and, what is 
no less important, some moral capacity for 
treating it as paramount to their own. It 
follows that all citizens who have the necessary 
qualifications ought, in the interests of the 
whole community, to be admitted to a share 
in the work of formulating public opinion. 
The principle is one which travels in the 
direction of democracy as naturally as the 
theocratic principle travels towards despotism. 

“* This briefly is the principle of the common- 
wealth, and its fundamental notion is that 
society is at its best when able and free to adapt 
its own structure to conditions as they change, 
in accordance with its own experience of those 
conditions. Freedom is the power of society 
to control circumstance, and that is why 
freedom and the institution of the common- 
wealth are linked inseparably, and together 
constitute the distinctive ideal of Western 
civilisation.” 2 


1 The Commonwealth of Nations, 1918, p. 10. 
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It is because the British Empire has most con- 
sistently applied this vital principle that it lives 
to-day. The British Empire is a world empire 
comprehending nearly all the races of the world, 
illustrating nearly every stage of human development 
and civilisation. In every continent, in every ocean, 
there is some part of the British Empire. It con- 
tains representatives of every religion and of nearly 
every race. The population consists of about 
sixty millions of European races, and about four 
hundred and fifty million members of other races. 
Nearly every system of government obtaining in 
the world to-day is exemplified in the self-governing 
parts of the Empire, the Crown Colonies, Pro- 
tectorates and Mandated Territories. 

The development of this unique political organism 
may be studied in many works which have been 
written upon the subject, but as I am concerned 
more particularly with the events of very recent 
years it will be sufficient for me to summarise the 
earlier stages. Originally all parts of the Empire 
beyond Great Britain were regarded merely as fields 
for the development of British trade and the advance- 
ment of British interests. Members of the British 
race, however, are essentially people with political 
minds, and when they went overseas to the new 
possessions, political problems inevitably emerged. 

It is unnecessary to trace the course of events 
leading up to the break with the American colonies 
in 1776. This crisis was ultimately followed by a 
belated recognition of the necessity for granting 
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some substantial measure of self-government to 
people of British race who had founded a new society 
overseas. ‘The first settlement of Australia was of 
a character which necessitated autocratic govern- 
ment in the early stages. By degrees the principles 
of representative, and ultimately of responsible, 
government were applied, and by 1855 all the 
Australian colonies had constitutions under which, 
with but few limitations, they governed themselves. 
The battle of principles was fought by Canada 
rather than by Australia. The Australian colonies 
reaped the benefit of Lord Durham’s Report. 
Canada succeeded in obtaining recognition of her 
right to make separate commercial treaties, and, in 
1859, Canada established her claim to impose 
protective duties even against British goods. The 
same principles were applied to Australia. 

At every stage of this development there were 
many who declared that the concessions made 
heralded the dissolution of the British Empire. 
The prophets of disaster have been proved to be 
wrong by the logic of events. The growth of free- 
dom has been associated with an increase of the 
sense of responsibility, and the evil consequences 
which were feared have not come to pass. In spite 
of all forebodings the colonies which had a pre- 
dominantly British population were allowed to 
become substantially self-governing in respect to 
local affairs. | ; 

The Australian colonies were so engrossed with 
problems of internal policy and development that 
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they devoted but little attention to affairs outside 
Australia. In the decade beginning in 1875, 
however, questions arose with reference to New 
Guinea, the New Hebrides, and other islands in the 
Pacific, which introduced Australia to the subject 
of external affairs. 

In 1887 the first Colonial Conference marked the 
desire of the colonies to be taken into consultation 
“upon matters in which they were interested, but 
which were controlled by the Imperial Government. 
The movement in Australia towards federation, 
which was consummated in 1901, was greatly 
stimulated by a recognition of the necessity of 
unity for purposes of defence, and by an increasing 
realisation of the existence of distinctively Australian 
problems which affected Australia as a whole in 
her relations with the rest of the world. One of the 
first steps taken by the Commonwealth Parliament 
was the establishment of the White Australia policy. 

The South African War, followed in 1906 by the 
act of statesmanship which gave self-government 
to the former Boer Republics, produced a profound 
effect upon the outlook of all parts of the Empire. 
It became apparent that some means must be found, 
if possible, for reconciling local autonomy with 
Imperial unity. The first Imperial Conference, 
held in 1907, under the presidency of the Prime 
Minister, not of the Secretary of State for the 
Colonies, marked the real beginning of the era of 
consultation upon affairs of common interest. The 
Imperial Conference of 1911 was notable for the 


8 AUSTRALIA AND THE 


full statements on defence and foreign policy which 
were made at confidential sessions. The outbreak 
of the Great War in 1914 brought Empire unity 
to the most critical of all tests. The Empire 
responded with one voice. The help given by the 
Dominions was freely given; it was not exacted 
or commanded. Once more the principle of free- 
dom was justified. The Dominions, when they 
fought for the Empire, knew that they were fighting 
for themselves and for that which made them free. 
The co-operative effort of the Empire during the 
war was based upon constant consultation, of which 
the Imperial War Cabinet and the Imperial War 
Conference were the instruments. 

At the Peace Conference in 1919 the Dominions 
were separately represented, and they became 
separate members of the League of Nations. Three 
of the Dominions (Australia, New Zealand and 
South Africa) became mandatories under the Peace 
Treaty. ‘They were thus charged with a special 
responsibility to the League of Nations. The 
meetings of the Assembly of the League, fol- 
lowing upon the Peace Conference, brought all the 
Dominions directly into touch with other nations, 
and their interest in foreign affairs naturally 
became more real. ‘The Chanak incident in 1922, 
the Treaty of Lausanne in 1923, and the Locarno 
Treaties in 1925 all created situations in which 
the Dominions were compelled to examine, though 
generally without reaching any very definitive results, 
critical problems of foreign policy. 
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Developments within the Empire can much more 
definitely be traced to the settlement of the long- 
standing problem of Ireland. In 1921 the Treaty 
between Great Britain and Ireland provided that 
Ireland should have “‘ the same constitutional status 
in the community of nations known as the British 
Empire as the Dominion of Canada.” The Act of 
the British Parliament which established the Con- 
stitution of the Irish Free State (13 Geo. V. c. 2) 
described the Irish Free State as “a coequal member 
of the Community of Nations forming the British 
Commonwealth of Nations.” The implications 
of this explicit declaration, made by the British 
Parliament in 1922, have not been fully appreciated 
in’ all parts of the Empire. The use of the term 
“ British Commonwealth of Nations” instead of 
the term “ British Empire” is significant. The 
Irish Free State is “‘a coequal member”? of this 
Commonwealth, which is a community of “nations.” 
The status of the Free State is that of Canada. 
Canada is, therefore, also a coequal member. It 
cannot be doubted that the status of Australia, 
South Africa and New Zealand is the same as that 
of Canada. They also, accordingly, must be 
coequal members of the Commonwealth. But Great 
Britain is also a member of this community of 
coequal nations, and the logical conclusion is 
obvious that, if the Dominions have a status equal 
to that of Great Britain, the status of Great Britain 
is equal to that of the Dominions. ‘The British 
Empire had thus become, in its self-governing 
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constituent parts, a community of nations, a 
Commonwealth, based upon the principle of equal 
status. 

This general description, however, obviously 
left many problems outstanding. It recorded an 
agreement between Great Britain and Ireland, to 
which the other self-governing parts of the Empire 
were not parties. It was difficult to fit the ideas 
upon which it was based into the framework of 
facts. ‘The legal supremacy of the British Parlia- 
ment was plainly not affected from a purely legal 
point of view. Indeed, the validity of the declaration 
itself (contained as it was in a statute of that Parlia- 
ment) depended upon an exercise of this legal 
supremacy. ‘The control of foreign policy raised 
many questions. Was there to be any single foreign 
policy of the Commonwealth as distinct from separate 
foreign policies of its self-governing parts? From 
the British point of view the relation between Great 
Britain and the Dominions required more precise 
definition. 

Further, certain of the Dominions had corre- 
sponding difficulties. Australia and New Zealand 
were not particularly concerned with Imperial 
problems of a constitutional character. They were 
more actively concerned with economic problems, 
and their relations with Great Britain were so 
generally harmonious that they were inclined to 
regard any examination of the constitutional and 
political problems of the Empire as unnecessary 
and possibly dangerous. The position in the 
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other Dominions was very different. The other 
three Dominions are all concerned with acute 
internal problems which arise from racial or similar 
differences. The Irish Free State had an active 
sense of new-won nationhood, expressed in terms 
of Dominion status. ‘The real nature of her relations 
to Great Britain was an active political issue causing 
aggravated dissension. It was interesting to know 
that the constitutional position of Ireland was the 
same as that of Canada. But what was the con- 
stitutional position of Canada ? 

The definition of the status of Ireland as identical 
with that of Canada could not leave Canada entirely 
disinterested. ‘There had recently been much 
difference of opinion in Canada upon the position of 
the Governor-General. Certain constitutional ques- 
tions in Canada are frequently what would be called 
‘““minority questions’ in Europe. ‘They relate to 
subjects connected with race and religion, in the 
sphere of education and elsewhere, which are the 
subject of constitutional guarantees which cannot 
be varied by Canada herself. Thus the supremacy 
of the British Parliament and the right of appeal 
to the Judicial Committee of the Privy Council have 
a significance in Canada which they do not possess 
in Australia. 

In South Africa there had been for many years a 
definite republican and secession movement. An 
important part of the Dutch population resented 
the position of subordination, in both internal and 
external affairs, which was regarded as necessarily 
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involved in membership of the British Empire. 
The obvious reply that Great Britain did not in 
fact interfere in South African affairs was not 
regarded as a satisfactory answer on the question of 
principle. Questions of international status were 
greatly discussed in South Africa. Dominions 
like Australia and New Zealand, fortunate in not 
having had a troubled history of war and racial 
antagonism, found it difficult to understand the 
necessity or desirability of raising the questions 
which were so acrimoniously debated in South 
Africa. Imperial Conferences render one of their 
most valuable services in making it possible for 
each part of the Empire to approach more nearly 
to an understanding of the problems of other parts. 

When the Imperial Conference met in October 
1926, General Hertzog, the Prime Minister of 
South Africa, made a declaration, the importance 
of which it was impossible to ignore. He said: 


““T think it will be generally admitted that 
the corner-stone of the Empire is the will, the 
good-will, of those who compose it. Without 
that will the Empire must collapse. 

“If the Empire is to be maintained, if it is 
to flourish and fulfil that great task which 
we all hope it will achieve in the history of the 
world, we must see that the will to live in the 
Empire, as a Commonwealth of free nations, 
will in future, as it is to-day, be present and 
active with every one of its constituent elements. 

“Whether at present all the conditions are 
there to ensure the permanency of that will, 
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and therefore of the Empire, is a question 
which I think we should inquire into at this 
Conference. Speaking merely for South 
Africa I think they are not. 

“South Africa is anxious to possess that 
will equally with every other member of the 
Commonwealth, but that will can be assured 
for the future only if she can be made to feel 
implicit faith in her full and free nationhood 
upon the basis of equality with every other 
member of the Commonwealth. That implicit 
faith she does not possess to-day, but she will 
possess it the moment her independent national 
status has ceased to be a matter in dispute and 
has become internationally recognised.” 


The result of the Conference was to remove the 
fears and to solve the doubts which had been 
expressed. The problems of the Commonwealth 
were not completely solved, but the frank acceptance 
of the principle of freedom as the basis of the 
British Commonwealth was the best possible means 
of creating and ensuring the spirit of co-operation 
upon which the reality of the Empire depends. 
When, after the Conference, General Hertzog 
returned to South Africa, he said to the people that 
he no longer feared the Empire. 


‘“‘ He confessed that he had been a lifelong 
opponent of Imperialism and had feared the 
Empire. That was because the Empire had 
been represented as a sort of super-State, but 
this conception had been scotched by the 
Imperial Conference. There was no question 
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any longer of domination or superiority over 
the Dominions. Each was now free to follow 
its own will. That made all the difference to 
his thoughts of the Empire, which would never 
be conceived of in future as a super-State over 
the Dominions. 

“General Hertzog added a remarkable 
declaration about the English-speaking South 
Africans. He said they naturally felt love 
and reverence for the country of their descent. 
He could not feel that; it would be absurd of 
him to pretend to; but if he were a South 
African of English descent, he would feel all 
the more love and respect for her as the country 
which, through free institutions and a common- 
sense use of them, had brought the younger 
nations to being ‘as free as the Motherland 
and at the same time standing in the closest 
tie of affection.’ ”’ 1 be ai 


Similar statements could be quoted from utter- 
ances of leaders of the Irish Free State. These 
results, which were very real results, were reached 
because the Imperial Conference of 1926 set before 
itself the task of examining the significance of 
developments that had taken place, of tracing the 
consequences of principles that had been affirmed, 
and of considering what adjustments in the region of 
inter-Imperial relations must be made in order to 
carry these principles into effect in a practical 
manner. The Balfour Report, adopted by the 
Conference, defines the position and mutual relations 


* The Times (London), 14th December, 1926. 
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of Great Britain and the Dominions in the following 
words: “ They are autonomous’ communities with- 
in the British Empire, equal in status, in no way 
subordinate one to another in any aspect of their 
domestic or external affairs, though united by a 
common allegiance to the Crown, and freely associ- 
ated as members of the British Commonwealth of 
Nations.” A general declaration of autonomy 
combined with a common allegiance in a Common- 
wealth which is part of an Empire does not in itself 
solve many of the practical political problems with 
which Governments are confronted. But the 
declaration is all-important as an expression of the 
spirit in which the problems should be approached. 

The system of control of the Dominions from 
London in the realm of local affairs belongs now to 
ancient history. Dictation from London in matters 
affecting foreign policy is to-day equally out of 
date. Imperial Federation, even if it were desirable, 
is impracticable. The only path to follow—the 
one which the Conference took—is the path of 
autonomy. 

In Australia at least it is recognised that the 
reality of autonomy depends upon the continuance 
of the Empire in the form of the Commonwealth. 
Few Australians have the illusion that Australia 
could maintain her existence as a completely 
independent State. Alone, Australia is weak—and 
such weakness would make her wealth a tempting 
prize. Asa member of the British Commonwealth, 
Australia is strong. Australia believes that she can 
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realise her ideals, that she can best make her con- 
tribution to the welfare of the world, as a member of 
the British Commonwealth. 

It is easy to conceive circumstances which might 
disrupt the British community of nations. The 
simplest case is that of a war undertaken by Great 
Britain and regarded by the Dominions as unjusti- 
fiable and essentially wrong and as being opposed 
to their vital interests. In such a case the Empire 
might be disrupted. The same result would follow 
if the British Parliament insisted, against the will 
of the Dominions, in legislating for them or taxing 
them. So also a Dominion might place itself 
outside the Empire by wantonly becoming involved 
in war with a foreign Power. All these things are 
possible. But they were also possible before the 
Imperial Conference of 1926. For many years 
the position has been the same in this respect. 
Folly or irresponsibility or narrow selfishness might 
have destroyed the British Empire at any time in 
this century. 

Such suppositions, however, belong to the 
pathology rather than to the physiology of Empire. 
Just as disease may kill a man, so political disease 
may kill a political organism. It is the duty of 
statesmanship to prevent or to combat the attack 
of any such disease by securing healthy activity of 
allthe parts. “The Dominions are now well equipped 
with experience in government. They know the 
traditions and the history which both explain and 
support democracy in a British community. The 
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explicit recognition of their autonomy is calculated 
to make them realise, even more fully than before, 
the value of the unity of the Empire by showing them 
its real foundation in the principle of freedom. 
They know better than ever to-day what they would 
lose if the Empire fell. 

The application of the principle of freedom will 
go far to avoid some of the dangers of the past. It 
is obvious that it is not free from dangers of its own. 
There is no easy answer to the difficulties which can 
readily be suggested. The real reply is to be found 
in the political sense and judgment of the people. 
The working of institutions depends largely on 
temperament and not merely on formal constitu- 
tions. We believe as a people in representative 
institutions and responsible government. We 
succeed in settling our political disputes by the 
ballot, not by the bullet. Similar institutions 
were introduced into Portugal after 1910. What 
was the result in Portugal ? 


‘* Since the fall of the House of Braganza in 
1910, revolutions and attempts at revolution 
have been so frequent in Portugal that they 
have finally ceased to rouse more than a languid 
interest in other European countries. 

“‘ Last May the Portuguese army invested 
Lisbon and ousted the Democratic groups 
which had controlled the politics of the country 
since the Republican Revolution of 1910. In 
those sixteen years there had been sixteen 
revolutions and armed revolutions; forty 
Ministries had fallen; over four hundred 
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politicians had been Cabinet Ministers; the 
number of strikes, bomb outrages, financial 
scandals and programmes of reform was 
amazing.” 1 


Representative institutions and responsible govern- 
ment can work safely and for the general good only 
where the conditions of political development are 
suitable to their operation. ‘The principle of full 
autonomy will work in the Empire only if the parts 
of the Empire where it is applied are capable of 
realising that autonomy within the Empire involves 
responsibility as well as privilege. A sense of 
responsibility is sometimes best created by giving 
responsibility. A community which has any feeling 
of nationhood is likely to be more restive and less 
responsible in its policy and actions when it is 
under the control of another nation than when it 
has a real responsibility for its own affairs. 

It is not difficult to imagine dreadful dilemmas. 
But these dilemmas do not to-day present themselves 
as what William James would have called “ live 
options.” The will that the Empire, particularly 
in the form of the British Commonwealth of Nations, 
should continue, is stronger to-day than it has ever 
been before. This will is supported in Australia 
and New Zealand by racial and national ties, by 
sentiment as well as interest. These factors vary 
greatly in other Dominions. But all the Dominions 
know the significance of freedom, and the strength 
that comes from the free co-operation of self- 

1 The Times: Weekly Edition, 17th February, 1927. 
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respecting nations who realise that their own 
individual interests depend upon the preservation 
of the greater unity. The Imperial Conference 
of 1926 has by unanimous agreement of Great 
Britain and the Dominions recognised the principle 
of freedom as the fundamental bond of the British 
Commonwealth, and has, in so doing, made the 
Empire stronger than it has ever been before. Rigid 
bonds of legal control could not hold the Empire 
together to-day. They would snap under severe 
strain. Free association of self-governing peoples, 
guided by wisdom and good-will, is the path of the 


future. 


CHAP TE Rail 


THE BONDS OF THE COMMONWEALTH 


. 


Tue ultimate basis of the unity of the British 
Commonwealth is the principle of freedom. The 
denial of this principle in active policy is the one 
thing that would necessarily lead to the destruction 
of the Commonwealth. But in order to maintain 
any form of unity, whether in an Empire or in any 
other organisation, something more than devotion 
to a general principle is necessary. ~There must 
be some degree of common interest and there must 
be machinery which provides means for consultation 
in order to provide opportunities for reconciling 
differences of opinion. 

I do not propose to examine the very important 
effects of racial identity and racial difference within 
the Empire, or of the great system of Empire trade 
which necessarily involves close intercourse, mutual 
knowledge and a large community of general 
economic interest within the Empire. Nor is 
this occasion appropriate for a discussion of the 
nature and significance of the sentiment of loyalty 
within the various parts of the British Common- 
wealth. The machinery of the Imperial Conference 
is now well understood and I exclude this subject 


also from my inquiry. I propose to deal more 
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particularly with certain legal and constitutional 
elements which constitute part of the bonds of 
Empire and to examine some differences of opinion 
upon these subjects to which considerable promi- 
nence has recently been given. In this connection 
it will be necessary to deal with the position of the 
Crown, the British Parliament, and the Judicial 
Committee of the Privy Council, as well as to 
mention the decisions of the Imperial Conference 
of 1926 upon the title of the King and the constitu- 
tional position of the Governor-General of a 
Dominion. 


The General Position 


The Balfour Report emphasises the unity of the 
Crown throughout the Empire. The Empire has 
many Parliaments, and many judicial systems, but 
it has only one King. In all parts of the Empire 
the Executive Government is His Majesty’s Govern- 
ment. It is, however, easy for emphasis to pass 
into exaggeration, and this has happened in the 
expression of opinions upon the real nature of the 
bonds of Empire. Thus it has been said that the 
King is the sole bond of unity in the Empire. Mr. 
Desmond Fitzgerald, speaking as Minister of 
External Affairs in Dail Eireann on 15th December, 
1926, said, ‘“‘ The functions incident to kingship 
constitute the sole operative element in the main- 
tenance of the association ” (of the Irish Free State 
and Great Britain). Professor Smiddy, the Minister 
of the Irish Free State to the United States of 
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America, has said that ‘‘the only bond linking 
together the various nations of the British Common- 
wealth of Nations is the British Crown, or, one 
might say, the person of the King.’? General 
Hertzog has made similar statements. This view, 
however, fails to appreciate the reality of other con- 
stitutional bonds of a legislative and judicial nature. 
The reality of these bonds is not affected by the fact 
that their continuance and their precise nature in 
the future will depend upon the desires of the self- 
governing Dominions themselves. ; 

There is no doubt, however, that one result of 
the Conference has been to produce a recognition 
of the importance of the Crown and of the prestige 
of the Crown as at once a symbol and.-an effective 
instrument of unity. Earl Balfour, in his recent 
introduction to the new edition of Bagehot’s English 
Constitution, has expressed this view in the following 
words: 


‘British Kingship, like most other parts of 
our ancient constitution, has a very modern 
side to it. Our King, in virtue of his descent 
and of his office, is the living representative 
of our national history. So far from concealing 
the popular character of our institutions (as 
Bagehot supposed), he brings it into promi- 
nence. He is not the leader of a party, nor 
the representative of a class; he is the chief 
of a nation—the chief indeed of many nations. 
He is everybody’s King; by which I do not 
so much mean that he is the ruler of the Empire, 

1 Great Britain and the Dominions, 1928, p. 117. 
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as that he is the common possession of every 
part of it. He is the predestined link uniting 
all the various communities, whatever be their 
status, of which the Empire is composed. The 
autonomous democracies, including among 
them Great Britain, the mother of them all, 
each regard him as their constitutional head ; 
and besides this he is the chief of all the diverse 
races in all the scattered territories for whose 
welfare Great Britain, in the course of genera- 
tions, has made herself responsible.” 


It has also been said that the result of the decisions 
of the Imperial Conference of 1926 is that the self- 
governing Dominions “would appear to have 
become, legally and politically, in both domestic 
and foreign matters, independent States.”1! It 
may be thought that this view is supported by the 
declaration of General Hertzog (October 1928), 
that the sovereign independence which he claims 
that South Africa desired has been achieved, so that 
the republican question is in his opinion no longer 
a live issue in Union politics. On the other hand, 
there are those who contend that the Conference 
accomplished nothing, and that it merely described 
the existing relations of the self-governing parts of 
the Empire in language which, though possibly 
novel in form, made no contribution to the solution 
of any substantial problem. ‘These differences of 
opinion are largely explained by differences in the 
points of view of various parts of the Empire. 


1 Professor A. Lawrence Lowell, The British Commonwealth of 
Nations, 1928, p. 587. 
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The conclusions of the Conference state in 
explicit terms what has been implicit in the recent 
history of the British Commonwealth. They recog- 
nise the existence of that Dominion autonomy, in 
foreign as well as in domestic affairs, which was 
involved in the separate representation of the 
Dominions at the Peace Conference in 1919 and in 
their separate membership of the League of Nations. 
They admit in clear language the existence of that 
independence of control from London which 
Australians in general have assumed, but which 
many South Africans have doubted. It is many 
years since any Australian really believed that 
Australia was governed by the British Government, 
by the House of Commons, or by the House of 
Lords. ‘The people of Australia have grown into a 
policy of free co-operation. For example, they 
have been generally content to accept Great Britain’s 
decisions in the sphere of foreign policy in that 
they have not desired to differ from those decisions. 
It would be almost universally recognised in 
Australia that any divergence on the part of Australia 
upon any major issue of foreign policy which might 
involve separate action on the part of Australia 
would be a critical decision of the most profound 
significance involving the very basis of Empire 
unity. In Australia these contingencies have raised 
purely academic questions—they are not regarded 
as belonging to the sphere of practical politics. In 
South Africa, however, considerations of this 
character entered very largely into current politics. 
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The legal supremacy of the British Parliament was 
not regarded in Australia as a matter of practical 
importance, because it was assumed that such a 
power would never be used contrary to the will of 
the Australian people. In South Africa, however, 
and to some extent elsewhere, this legal power was 
considered rather in its bare juristic significance, 
apart from the unexpressed constitutional conven- 
tions the existence and reality of which were almost 
unconsciously assumed in Australia. 

The Conference declared expressly, when dealing 
with the legislative competence of Dominion Parlia- 
ments, that ‘“‘the constitutional practice is that 
legislation by the Parliament at Westminster apply- 
ing to a Dominion would only be passed with the 
consent of the Dominion concerned.” ‘This declara- 
tion was a matter of great moment to South Africa, 
but of only slight significance to Australia. The 
report recognises the existence of the right of the 
Imperial Parliament to legislate for any Dominion, 
but associates that recognition with the constitutional 
convention which imposes a fundamentally important 
limitation upon its exercise. Similarly, the Report 
admits the right of a Dominion to have a separate 
foreign policy. But it equally contains an admission 
by all the Dominions that the continuance of the 
co-operative British Commonwealth depends upon 
careful and continuous consultation in the sphere of 
foreign affairs so as to prevent the emergence of 
actual differences which might imperil the Empire. 
General Hertzog discovered that the only kind of 
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independence which he claimed that South Africa 
desired could be realised, and in fact already existed, 
within the Empire. 

The several parts of the Empire have not become 
independent States. The British Commonwealth 
is a unique political organism which cannot be — 
forced into the rigid frame of existing definitions. 
A definition is a generalised description of existing 
facts. There is a tendency, however, to regard 
such definitions, particularly 1 in the sphere of political, 
social and economic affairs, as representing principles 
or standards to which facts ought to conform. The 
concept of the State and the idea of sovereignty are 
conspicuous illustrations of this tendency. 

The relations of Great Britain to the Dominions 
within the British Commonwealth are sui generis. 
The British Commonwealth is a new type of political 
organisation which cannot properly be included 
with other forms of organisation in a single defini- 
tion. The British Empire is different from what 
it was one hundred years ago or twenty years ago, 
but it does not follow that it has ceased to exist. 
It is not a single State of the same character as other 
States which are recognised as units from the inter- 
national point of view, but it is much more than a 
mere alliance or entente of independent States. 
There are real and very important bonds of unity— 
executive, legislative and judicial—which cannot 
exist between completely independent States. 
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The Executive Bond. 


Great Britain and the Dominions are united by a 
common allegiance to the Crown. There are not 
several Kings within the Empire. There is only one 
King. The succession to the throne depends 
entirely upon legislation of the British Parliament. 
“The British Empire is not a personal union. It 
is linked together by more than the accidental fact 
that it has the same individual as monarch for all 
the communities of which it consists. The fact 
that they all have the same individual as monarch 
is not accidental.’”’ 1 

The doctrine of the Crown presents both political 
and legal difficulties which sometimes assume an 
almost metaphysical character. ‘The Crown is 
the supreme Executive in the United Kingdom 
and in all the Dominions, but it acts on the advice 
of different Ministries within different constitutional 
units.”2 In so far as these Ministries deal with 
purely local affairs, this doctrine creates no difficulty. 
But in the sphere of foreign policy and of war and 
peace, serious difficulties can be avoided only by 
statesmanship. The unity of the Crown cannot be 
maintained if one Ministry within the Empire gives 
advice to the King which is really inconsistent with 
that given by another Ministry. The future of the 


1 Sir Cecil J. B. Hurst in Great Britain and the Dominions, 1928, 
p52. ; . 

2 Memorandum dated 12th March, 1919, circulated at the 
Peace Conference by Sir Robert Borden on behalf of the Dominion 
Prime Ministers. 
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British Commonwealth depends upon avoiding the 
creation of such difficulties and not upon any 
constitutional formula. 

From the legal point of view the Courts have 
been able in practice to reconcile the unity of the 
Crown with the autonomy of separate Governments 
each of which acts in the name of the King. The 
King acting on behalf of one aggregation of subjects 
can sue himself on behalf of another aggregation 
of subjects—but he should not be regarded as having 
several juristic existences! It is a primary legal 
axiom that the Crown is ubiquitous and indivisible 
in the King’s dominions.2. The view had been 
expressed by the High Court that the Crown was 
to be regarded not as one, but as several juristic 
persons.? But the Court has now definitely approved 
from the legal point of view the principle stated by Sir 
Robert Borden,* and the legal position in Australia 
may therefore be regarded as settled, though possibly 
not so clearly in favour of the unity of the Crown as 
in Williams v. Howarth,® where, in effect, the State 
of New South Wales received credit for a payment 
made by Great Britain. 

It will be necessary to examine further the practical 


1 Williams v. The Attorney-General for New South Wales, 
16 CLLR. at'p, 44% 

2 Amalgamated Society of Engineers v. Adelaide Steamship Co., 
28 CLLR. at pe r52. 

3 Municipal Council of Sydney v. The Commonwealth, 1 C.L.R. 
at p. 231; Lhe King v. Sutton, 5 C.L.R. at p. 805 ; South Australia 
v. Victoria, 12 C.L.R. at p. 744. 

4 The Commonwealth v. Colonial Combing, etc. Co., 31 C.L.R. at 


P- 439. ® [1905] A.C. 554. 
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application in the domain of foreign affairs (e.g. in 
treaty-making) of the doctrine of a common allegiance 
to the King. It should be observed, however, as a 
most important corollary, that the general rule is 
that no subject of the King can be an alien in any 
part of the Empire. Further, from the legal point 
of view there can be no real doubt that, if the King 
is at war with another Power, all the subjects of that 
Power necessarily become alien enemies in relation 
to all the subjects of the King. This legal pro- 
position is quite consistent with the established 
political principle that, if Great Britain is at war, it 
is the right of each self-governing Dominion to 
determine whether, and to what extent, it will 
participate in belligerent operations. The doctrine 
of a common allegiance has a real significance for 
individual persons which shows clearly that the 
British Empire has not become a number of separate 
States which happen to have the same person as their 
King. 


The Legislative Bond. 


In the legislative sphere there is also a real bond 
between all the parts of the Empire. The British 
Parliament is still legally supreme. It still has 
full legal power to legislate for every portion of the 
King’s dominions. It is true that the Balfour 
Report recognises constitutional conventions which 
limit the exercise of this power in practice, but of 
the continued existence of the power there can be 
no doubt. There are certain British Acts of 
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Parliament which are in operation as such in the 
Dominions. A conspicuous example may be found 
in many provisions relating to Merchant Shipping. 
The British North America Act of 1867 contains 
the Canadian Constitution. The Constitution of 
Australia was enacted by an Imperial statute. 
Indeed the Canadian Constitution can be amended 
only by legislation passed by the British Parliament. 
It is doubtful whether Canada would agree to this 
position being changed, in spite of the demand often 
made that Canada should have power to amend her 
Constitution. It is highly improbable that Quebec 
would agree to an unlimited power of amendment, 
and any attempt to define limits within which such 
a power might be exercised would raise political 
questions of the greatest difficulty. 

Reference has already been made to the declara- 
tion in the Balfour Report that there is a constitutional 
practice “that legislation by the Parliament at 
Westminster applying to a Dominion would only 
be passed with the consent of the Dominion con- 
cerned.”’ It is probable that changes will be made 
in due time with respect to certain Imperial legisla- 
tion now applying to the Dominions. The Colonial 
Laws Validity Act and the Merchant Shipping Act 
will be reconsidered. But the explicit recognition of 
the constitutional convention which has been quoted, 
together with the grave practical problems which 
would be created by any attempt to abolish the legal 
supremacy of the British Parliament, will almost 
certainly result in the preservation of that supremacy 
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as an element of real value in-the British Common- 
wealth. 


The Fudicial Bond, 


Judicial power constitutes the third sphere of 
governmental activity, in the widest sense of that 
term. In this area also there is a real bond between 
Great Britain and the Dominions which distinguishes 
them from any alliance of independent States. The 
Judicial Committee of the Privy Council constitutes 
a final Court of Appeal from the Courts of the 
Dominions. ‘This bond exists as a fact. It is true 
that the Balfour Report states that it is “no part 
of the policy of His Majesty’s Government in Great 
Britain that questions affecting judicial appeals 
should be determined otherwise than in accordance 
with the wishes of the part of the Empire primarily 
affected.” But it was also “ generally recognised 
that where changes in the existing system were 
proposed which, while primarily affecting one part, 
raised issues in which other parts were also con- 
cerned, such changes ought only to be carried out 
after consultation and discussion.” 

The Privy Council enjoys great prestige in many 
parts of the Empire. It has a large amount of work 
in hearing Indian appeals, and, as long as the 
Canadian Constitution remains unchanged, many 
important Canadian matters must be finally deter- 
mined by the Judicial Committee. An outstanding 
illustration of the value of this Empire tribunal was 
afforded by the Labrador Case in 1927 between 
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Canada and Newfoundland! The result of the 
decision was that the Hinterland coast of Labrador, 
which had long been claimed by Canada, was 
adjudged to belong to Newfoundland. ‘The peace- 
ful settlement of so troublesome a question as a 
boundary dispute was a real service, not only to 
the parties directly concerned, but also to the world 
as a whole. 

There are, however, peculiar difficulties associated 
with the continuance of the Privy Council as a court 
of final appeal from the self-governing Dominions. 
Opinion in Canada is divided upon the merits of 
the tribunal and the merits of the system. Ministries 
of the Irish Free State have openly challenged 
unwelcome decisions. In South Africa there is no 
particular enthusiasm with respect to the Privy 
Council. 

The Australian Constitution contains provisions 
upon the subject which caused acute difference of 
opinion and which represent a difficult compromise 
between opposing views.” ‘There is no active feeling 
on the subject in the Commonwealth at the present 
time. Decisions of the Judicial Committee, both 
upon constitutional questions ® and, more recently, 
upon general legal questions,* have been the subject 
of a considerable amount of professional criticism 


1 43 Times Law Reports, p. 289. 

2 Commonwealth Constitution, Section 74. 

3 E.g. Webb v. Outtrim [1907] A.C. 81; Attorney-General of the 
Commonzwealth v. Colonial Sugar Refining Co. [1914] A.C. 237. 

4 E.g. Commonwealth Trust, Ltd. v. Akotey [1926] A.C. 72; Lord 
Strathcona Steamship Co. v. Dominion Coal Co., Ltd.[1927] A.C. 108. 
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in Australia, but there is no general public opinion 
on the matter. 

If, however, the question of the right of appeal 
to the Privy Council were raised in Australia, there 
would undoubtedly be much opposition from some 
of the States of Australia to its abolition. The 
States would certainly claim an equal interest with 
the Commonwealth in the discussion of the matter, 
and it does not appear likely that there would be any 
general agreement upon any proposed change, 
except possibly in the direction of strengthening the 
personnel of the Judicial Committee. The appoint- 
ment of two additional members of the Judicial 
Committee recently approved (20th November, 
1928) by the House of Commons will be welcomed 
in the Dominions generally as a step in the right 
direction. 

The result, therefore, is that inquiry discloses 
the existence of specific bonds between Great 
Britain and the self-governing Dominions in each 
of the spheres of government—executive, legislative 
and judicial. It is not suggested in any quarter that 
the common allegiance to a single King should be 
abolished. ‘This common allegiance has great 
practical significance. ‘The legislative union under 
the British Parliament is equally an important fact. 
The legal supremacy of the British Parliament is 
already exercised subject to a constitutional under- 
standing which removes most of the objections to 
its existence, and it does not at present appear likely 


that any fundamental change will be necessary to 
D 
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give effect to the aspirations of all the Dominions. 
The appeal to the Privy Council is also a fact. The 
right of appeal may be further limited, but it is 
probable that this question will be considered mainly 
in relation to local conditions which differ in each 
Dominion. Upon this question the problem arising 
in Canada is fundamentally different from that 
which arises in Australia. The Irish Free State 
obviously presents another special case, as also does 
South Africa. It is only in New Zealand that the 
question is not complicated by special conditions, 
and there is no evidence that New Zealand desires 
any alteration in the present position of affairs in 
this respect. 

The conclusion, therefore, is that the British 
Commonwealth of Nations has not been reduced to 
a collection of independent but friendly States, and 
that even the important problems reserved for 
further consideration do not, when examined in their 
context of surrounding circumstances in the various 
Dominions, foreshadow the end of the Empire in 
the near future. 


Title of the King. 

In addition to examining the realities of inter- 
Imperial relations as they now exist, the Conference 
of 1926 took pains to reconsider certain forms which 
did not correspond to those realities. The mere 
existence of such a form sometimes gives rise to 
serious misunderstandings and becomes the occasion 
of unnecessary friction. One example was to be 
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found in the title of the King, which had not been 
varied to correspond with the new position created 
by the establishment of the Irish Free State with the 
status of a Dominion. The reference in the title 
of the King to the “ United Kingdom” of Great 
Britain and Ireland had become obsolete. Accord- 
ingly, it was agreed to alter the title of the King 
by omitting this reference and substituting for it a 
reference to Great Britain and Ireland. This change 
has been carried out by the Royal and Parliamentary 
Titles’ Act, 1927; of Great Britain. .This Act 
also provides that in future the term “ United 
Kingdom ”’ shall mean “ Great Britain and Northern 
Ireland.” 


Position of Governor-General. 


From the subject of the title of the King the 
Conference proceeded to discuss the position held 
by the Governor-General as His Majesty’s repre- 
sentative in the Dominions. The Report of the 
Conference declares that it follows from the principle 
of equality of status existing among the members 
of the British Commonwealth of Nations that the 
Governor-General of a Dominion is the representa- 
tive of the Crown, holding in all essential respects 
the same position in relation to the administration 
of public affairs in the Dominion as is held by His 
Majesty the King in Great Britain, and that he is 
not the representative or agent of His Majesty’s 
Government in Great Britain or of any Department 
of that Government. 
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It was agreed that a change in the method of 
communications between Governments might be 
made in order to carry to its logical consequence the 
principle that the Governor-General does not repre- 
sent the British Government. Communications 
between Governments in the Empire are now, 
at least in the cases of Canada, Australia and 
South Africa, made direct between Governments 
instead of indirectly through the Governor- 
General. 

In the Irish Free State and in Canada the position 
of the Governor-General was, at the time of the 
Conference, a subject of controversy. The declara- 
tion that he holds a corresponding position to that 
held by His Majesty the King in Great Britain has 
apparently been effective in removing De difficulties 
which existed. 

In Australia the position of the Governor-General 
had never been doubtful. The Constitution 
(Section 2) provides that “A Governor-General 
appointed by the King shall be His Majesty’s 
representative in the Commonwealth, and shall have 
and may exercise in the Commonwealth during 
the King’s pleasure, but subject to this Constitution, 
such powers and functions of the King as His 
Majesty may be pleased to assign him.” Section 
61 of the Constitution declares that the executive 
power of the Commonwealth is vested in the King 
and is exercisable by the Governor-General as the 
King’ s representative. It has never been suggested 
in Australia that the Governor-General was the 
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representative or agent of the Government of the 
day in Great Britain. 

The position of the Governor-General of Australia 
in relation to the reservation or disallowance of Bills 
is not affected by the decisions of the Conference. 
This position is defined in Sections 58, 59 and 60 
of the Constitution, which plainly cannot be over- 
ruled or in effect repealed by the Report of an 
Imperial Conference. Some of the questions arising 
with respect to these sections are discussed later. 

The Report does not deal with the position of 
Australian State Governors. ‘The States of Australia 
were not represented at the Conference and the 
Conference did not purport to deal with questions 
affecting them.! 

1 Keith, Responsible Government in the Dominions, 2nd ed., Vol. 
II, pp. 1229-30. 
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CHAPTER 


UNITY AND AUTONOMY 


Tue modern conception of the British Common- 
wealth depends upon the principle that government 
must be based upon the consent of those who are 
governed, that consent being expressed through 
recognised constitutional agencies. The con- 
tinuance of the Commonwealth as now constituted 
depends upon the continuance of that consent in 
the self-governing parts of the Empire. Radical 
differences in policy which led, or which reasonably 
might lead, to actual conflict in action would ter- 
minate or at least threaten the existence of the 
Commonwealth. It is necessary, therefore, for 
those who are interested in the subject to penetrate 
beyond the machinery, legal and constitutional, 
mentioned in the last chapter, and to consider 
some of the practical problems which present 
themselves in the sphere of policy. 

It is impossible to examine every contingency 
which might challenge statesmanship in this sphere. 
It may be useful, however, to deal shortly with the 
general question of foreign policy, particularly as 
affected by the existence of the League of Nations, 
to consider special questions arising from economic 


policy and immigration, and to state the present 
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position in the Empire with respect to treaty- 
making and diplomatic representation. 


Foreign Policy. 


The Report of the 1926 Conference admits the 
complete right of each self-governing community 
in the Empire to formulate and to carry out its own 
policy in both domestic and external affairs. But 
it also emphasises throughout the necessity of co- 
operation. Different parts of the Empire may, and 
indeed do, in fact, have different policies upon the 
same subject. But there are limits to such differ- 
ences in the case of foreign policy and in the issues 
of war and of peace after war. Accordingly, the 
importance of mutual consultation is made clear 
in the Report at many points. In this respect the 
Report continues and develops the principle of 
consultation which was so important during the war. 
The duty of consultation is now recognised to be 
even more imperative than was formerly the case. 

In foreign policy generally Australia has mani- 
fested no desire to pursue any course of action 
likely to cause difficulties to the Empire as a whole. 
The full information and opportunities for con- 
sultation afforded by the British Foreign Office have 
hitherto met the requirements of the situation. At 
the time of the Chanak incident in 1922 there were 
expressions of real dissent from British policy. 
Fortunately, however, the Chanak difficulties were 
solved by the course of events. This incident 
illustrated both the necessity of continuous con- 
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sultation in matters involving the risk of war and the 
difficulties of effective consultation in a crisis. It 
is impossible to say that these difficulties will never 
recur, but the machinery of the League of Nations, 
which is now in more effective operation, will 
diminish them, and the Governments of all parts 
of the Empire are now more fully aware of the real 
importance of consultation before action. | 

Improved methods of communication by wireless 
will doubtless make it possible for consultation to 
be more prompt and effective. ‘The sincere desire 
which at present exists to maintain the co-operation 
upon which the union of the self-governing parts 
of the Empire is based is the best safeguard against 
future dangers in this direction. 


The League of Nations and the British Commonwealth. 


When the Dominions became separate members 
of the League of Nations there were many who 
thought that the dissolution of the Empire was 
necessarily involved. It was pointed out that the 
different parts of the Empire might not vote 
together, and it was argued that the unity of the 
Empire would be impaired. Experience has shown 
that these apprehensions, though natural, were not 
well founded. At the League Assembly of 1926, 
for example, there was a division of opinion within 
the Empire on the question of the candidature of a 
Dominion for a seat on the Council. The real 
unity of the Empire, however, was in no way pre- 
judiced. A merely mechanical unity of self-govern- 
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ing nations cannot maintain itself under modern 
conditions. Individual freedom, which itself creates 
a sense of responsibility, is the best guarantee of 
unity upon those major issues upon which the 
destiny of the Empire really depends. 

The truth is that the existence of the League 
contributes in a very real sense towards the solution 
of some of the problems of the British Common- 
‘wealth which would, in the absence of the League, 
create very acute difficulties. It has already been 
argued that it is not necessary that all parts of the 
Empire should have identical policies in their 
relations with other nations. It is upon the issues » 
of peace and war that the Empire must act as a unit 
if it is to continue to exist. It is exactly in this 
sphere that the League comes to help to solve the 
problem. The Covenant of the League (subject 
to the exception created by Article 15 (8), which is 
discussed hereafter) binds Great Britain and each 
of the Dominions to abstain from going to war 
against members of the League, except in pursuance 
of or subject to the provisions of the Covenant. All 
parts of the Empire have therefore already abandoned 
the right of making separate declarations of war on 
their own account against other members of the 
League. By the Covenant and the Kellogg Pact 
for the Renunciation of War they are pledged 
against aggressive war. ‘They would all be equally 
concerned in a declaration of war made under the 
auspices of the League against a covenant-breaking 


State, though each would be the judge of the degree 
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in which it would actively participate in belligerent 
operations. The right of self-defence is not 
diminished by the Covenant—or by the Kellogg 
Pact—though, of course, it is obvious that opinions 
may differ as to what is a war of self-defence. This, 
however, is an ultimate problem which it is quite 
impossible to solve by any principle laid down in 
advance of actual events. 

It is true that Article 12 (1) of the Covenant 
permits war, after a prescribed period of delay, 
upon an issue found by the Council of the League 
by a unanimous decision to be a matter of domestic 
jurisdiction. Such a finding would relate only 
to the legal aspect of a dispute and not necessarily 
to its merits. But the decision would undoubtedly 
exercise a great influence upon all concerned, and 
it is unlikely that, before the prescribed period of 
delay had elapsed, a solution of the difficulty would 
not have been reached. 

Mr. Zimmern has said that the League of Nations 
provides ‘“‘a complete and adequate solution” of 
the dilemma which would arise if one part of the 
Empire definitely declined to be at war, irrespective 
of the fact that, for example, Great Britain was at 
war. If this dilemma arose and was not resolved, 
the result would probably be the disruption of the 
Empire. However, if the Covenant is obeyed by 
the nations which have solemnly accepted it, all 
parts of the Empire will necessarily be in a state of 
legal belligerency if any one part of the Empire is 
at war. ‘This proposition is subject to exceptions 
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in the case of matters unanimously found by the 
Council to be matters of domestic jurisdiction, and 
in the case of disputes with non-members of the 
League. But these limitations cannot obscure the 
fact that the establishment of the League has gone 
far to remove one of the fundamental obstacles to 
the new idea of the British Empire by greatly 
diminishing the probability of the Empire breaking 
up by reason of divergent action of its parts upon 
issues of war and peace. 

The Report of the 1926 Imperial Conference is 
based upon the view that the relation between 
members of the League which are parts of the 
British Empire is different from that which exists 
between them and other members of the League or 
between other members of the League themselves. 
In the past, League treaties have contained clauses 
providing that their terms must not be regarded as 
regulating inter se the rights and obligations of the 
various territories in the Empire on behalf of which 
they have been signed. The Report proposes a 
change in the method of signature of League treaties 
which will render such clauses unnecessary, but 
which will produce the same result in differentiating 
between the relations of parts of the Empire inter se 
and the relations inter se of other members of the 
League. This proposal has already been adopted 
by the League, which has accordingly recognised the 
distinction which it is intended to mark. 
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Economic Policy. 


It is impossible to draw an absolute line of 
demarcation between domestic and foreign policy, 
though, as a general rule, the distinction is clear 
enough for all practical purposes. Obligations 
such as those resulting from the Locarno treaties 
and the Kellogg Pact for the elimination of war as 
an instrument of national policy belong clearly to 
the domain of foreign affairs. Commercial treaties 
and special trade arrangements between nations 
are not generally handled by a Foreign Affairs 
Department, though they must be considered by 
that department before they are finally approved 
by the Government. Though war seldom arises 
directly and avowedly out of tariff or other economic 
policy, which is admitted to fall within the sphere of 
domestic affairs, such policy may result in a state of 
international tension which provides all the conditions 
for an outbreak which may be actually produced by 
some incident which would be unimportant in itself. 
There is, accordingly, a tendency in some quarters 
in Europe to bring economic matters, and particu- 
larly tariff questions, within the international sphere. 
This tendency was clearly apparent in the discussions 
which preceded the meeting of the Economic Con- 
ference of the League of Nations in 1927, and it 
occasioned a considerable degree of concern. in 
Australia, Tariff policy, important as it is to the 
world as a whole, is essentially a subject upon which 
there are generally, and almost inevitably, acute 
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differences of opinion in-every community. The 
circumstances of countries vary so greatly and their 
peoples have reached such different degrees of 
development that it is natural that tariff policies also 
should vary. A new country is in a very different 
position from an old country which has conducted 
its experiments through centuries of change and 
has reached a stage of economic adjustment within 
its own boundaries, the maintenance of which may 
be difficult if new countries pursue their ambitions 
of actively assisting the initiation and growth of new 
industries. Such ambitions cannot be dismissed 
as illegitimate because they do not conform to 
economic theories which are largely derived from 
policies which promote the trade of other countries 
in a more advanced stage of development. There is, 
however, much difference of opinion upon this 
question, and this very fact shows that there are 
dangers to the League of Nations itself when it 
enters into the economic arena. It would be a 
grave mistake for the League either to identify 
itself with any particular school of economic theory 
or to adopt such a course of action as might 
reasonably be regarded as equivalent to such an 
identification. 


Immigration. 


It is generally conceded that every country has 
the right to determine the constitution and character 
of its own population. This principle was explicitly 
recognised at the Imperial Conference in 1918. It 
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represents the generally accepted view that restrictive 
immigration laws fall within what is called the 
sphere of domestic jurisdiction. ‘There is no doubt 
that such matters can be dealt with by the ordinary 
municipal law of a country and that the courts of 
all countries will (if the question should arise) 
recognise the local validity of such laws. No 
question of extra-territorial operation arises with 
respect to them and there is no principle of public 
or private international law which can be used to 
impeach their legal validity. 

Article 15 (8) of the Covenant of the League of 
Nations provides that if a dispute between members 
of the League “is claimed by one of them, and is 
found by the Council, to arise out of a matter which 
by international law is solely within the domestic 
jurisdiction of that party, the Council shall so report, 
and shall make no recommendation as to its settle- 
ment.’ There has been much misunderstanding 
as to the effect of this clause. The discussions at 
Geneva and elsewhere on the Protocol in 1924 
showed the extent of this misunderstanding. It is 
obvious that the mere making of a claim under this 
clause does not conclude the question—there must 
be a decision of the Council upon the question, 
and this decision must be unanimous (Article 5 of 
the Covenant). If the Council should unanimously 
find in favour of the claim, the result is that the 
report of the Council can contain no recommenda- 
tions for the settlement of the dispute. The 
significance of this result has not always been 
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appreciated. Articles 12 to 15 of the Covenant 
provide that if any dispute likely to lead to a rupture 
should arise between members of the League, they 
will submit it to arbitration, to judicial settlement, 
or to inquiry by the Council. If either party is 
not prepared to accept arbitration or judicial pro- 
ceedings before the Permanent Court of Inter- 
national Justice, the matter must, according to the 
Covenant, go before the Council of the League for 
inquiry and report (Article 15 (1)). If methods 
of conciliation fail, the Council “‘ either unanimously 
or by a majority vote shall make and publish a report 
containing a statement of the facts of the dispute 
and the recommendations which are deemed just 
and proper with regard thereto”’ (Article 15 (4)). 
Article 15 (6) contains an agreement by all the 
members of the League not to go to war with any 
party to a dispute which “ complies with the recom- 
mendations of a report”? which is unanimously 
agreed to by the members of the Council other than 
the representatives of one or more of the parties 
to the dispute. Ifa report of the Council contains 
no recommendations it is obvious that this obliga- 
tion not to go to war cannot arise with reference to 
the dispute in question. 

The effect of Article 15 (8), in preventing the 
making of any recommendation upon a dispute 
found by the Council to arise out of a matter of 
domestic jurisdiction, is to release the parties from 
the obligation not to go to war which might in other 
cases arise from a report of the Council. Neither 
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party is protected against the other—the hands of 
both are free—subject to the three months’ delay 
after the report is made which is required by Article 
12 (1) before either party resorts to war. The 
common belief in Australia that Article 15 (8) is 
an almost explicit guarantee of the White Australia 
policy is therefore without any sound foundation. 
The real effect of this clause is not to prevent 
wars about questions of domestic jurisdiction, 
but to afford opportunities for war upon such 
questions which do not exist with respect to other 
questions. 

There is also a belief in Australia that the presence 
of Great Britain upon the Council of the League 
upon an occasion when a claim of domestic jurisdic- 
tion made by Australia was under discussion would 
be some sort of guarantee of a decision favourable 
to Australia. Of course this is not the case. The 
assumption that every part of the Empire must 
always support any other part of the Empire in any 
claim made is clearly not consistent with the separate 
representation of the Dominions upon the League. 
One may go even further and say that such a general © 
principle, proclaimed in advance, would be con- 
trary to good faith and could properly be resented 
by other members of the League. But, further, one 
favourable vote evidently cannot in itself procure 
the unanimous decision which is required before a 
finding of the Council can be reached. ‘The real 
position is that one vote favourable to Australia 
upon a claim of domestic jurisdiction would prevent 
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a unanimous finding that the matter was not a matter 
of domestic jurisdiction, and, if there were any 
final difference of opinion on the question, the 
result would be that there would be no finding of the 
Council upon the question whether the claim was 
or was not justified. ‘The Council would then 
necessarily deal with the matter in the ordinary 
course and the general provisions of the Covenant 
would be applicable. An analysis of Article 15 (8) 
therefore shows that, even if it be conceded that, 
in accordance with the opinion already expressed, 
immigration is a matter of domestic jurisdiction, 
the concession has but little practical signification 
in relation to the issues of war and peace. 

The fact is that domestic legislation or administra- 
tion which specifically affects and is directed towards 
affecting nationals of other States must necessarily 
have an international significance. It is useless to 
shut our eyes to this fact. The South African War 
was largely due to what was claimed by Great 
Britain to be unjust differential treatment of British 
subjects in the Transvaal. The minority questions 
which have for many years caused so much unrest 
in Europe afford another illustration of the truth 
of this proposition. The Japanese question in the 
United States and the Indian question in South 
Africa may be quoted as additional recent examples 
of the tension which may arise from these subjects. 
Immigration laws may be so framed or so adminis- 
tered as to cause offence to nations affected by them. 
In such a case they may be made the subject of 
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international protest and may become the cause of 
grave international disputes. 

It is the universal opinion in Australia that these 
questions cannot be usefully made the subject of 
general international regulation through the League 
of Nations or otherwise. This view is not confined 
to that section of the community which has no 
appreciation of the international significance of — 
immigration policy and which believes that Com- 
monwealth legislation and administration should 
proceed without any consideration of possible inter- 
national reactions. It is shared also by the great 
number of Australians who recognise the paramount 
importance of handling these questions in such a 
manner that the maintenance of a vital Australian 
policy will be found to be not inconsistent with 
international good manners and a courteous con- 
sideration of the views of other nations. The 
discovery of a modus vivendi in relation to the Indian 
problem in South Africa has shown the possibilities 
of the system of friendly consultation, and this 
principle has been applied in Australia to questions 
arising from Southern European immigration. 
Arrangements have been concluded with several 
countries under which such immigration is restricted 
upon an agreed basis. 


The Making of Treaties. 
The Conference of 1923 recognised the right of 
any Government of the Empire to make treaties 
with foreign Powers subject to a duty to give due 
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consideration to their possible effect upon other 
Governments and to take steps to inform Govern- 
ments likely to be interésted of its intention. This 
rule was extended in 1926 so as to apply to all 
negotiations which might affect other Govern- 
ments of the Empire, whether or not a formal treaty 
was in contemplation. 

The 1926 Report contains an important declara- 
tion to the effect that, in certain circumstances, 
silence may properly be taken to mean consent. 
One of the difficulties of the immediate past has 
been the fact that Dominions have ‘sometimes sat 
silently in receipt of communications from Great 
Britain without expressing any opinion for or 
against a proposed course of action. ‘The adoption 
of this attitude was embarrassing to Great Britain, 
though possibly convenient to a Dominion Minister 
who, perhaps not unnaturally, desired to evade the 
responsibility of adopting or approving any definite 
policy upon a subject in which his country was not 
directly interested. ‘The words of the Report are 
clear and unequivocal upon this question. “ When 
a Government has received information of the 
intention of any other Government to conduct 
negotiations, it is incumbent upon it to indicate its 
attitude with reasonable promptitude. So long as 
the initiating Government receives no adverse com- 
ments and so long as its policy involves no active 
obligations on the part of the other Governments, 
it may proceed on the assumption that its policy 
is generally acceptable. It must, however, before 
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taking any steps which might involve the other 
Governments in any active obligations, obtain their 
definite assent.” 

The consistent application of this principle, 
combined with a careful adherence to the rule that 
full information of projected treaties should be given 
to all Governments “ likely to be interested,” should 
prevent the recurrence of the difficulties that arose 
between Great Britain and Canada with respect to 
the Treaty of Lausanne. ‘The principle that a 
Government should not be involved in active 
obligations without its definite assent is already well 
established in practice. . 

The reference to ‘‘ active obligations,”’ as distinct 
from what might be called “ passive affection,” and | 
also from acquisition of rights without obligations, 
might, in unskilled or unwise hands, lead to diffi- 
culties. It is, however, one of the functions of 
statesmanship to prevent the creation of avoidable 
difficulties, and the Governments of the Empire 
are keenly alive to this important fact. % 

The Conference decided that, in future, treaties 
should be made in the name of the King, the full 
powers being issued to the plenipotentiaries for the 
various parts of the Empire by the King acting on 
the advice of the Government concerned. ‘This . 
decision amounts to a rejection, by unanimous con- 
sent, of a contention which had been previously 
advanced by the Irish Free State to the effect that 
treaties or agreements between parts of the Empire 
were ordinary international treaties to be registered 
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as a matter of course with the League of Nations. 
In fact the Conference agreed that the special 
relations of the Governments of the Empire should 
be marked by an alteration in the form of treaties, 
and that the reasons for the alteration should be 
explained to the other members of the League. 
This task was subsequently performed by Sir Austen 
Chamberlain. 

It is possible that the Commonwealth of Australia 
occupies a special position in the Empire with respect 
to the making of treaties, though the question has 
not yet been the subject of any authoritative decision. 
The Commonwealth Parliament has specific power 
to legislate for the peace, order and good govern- 
ment of the Commonwealth with respect to “‘ external 
affairs ’’ (Constitution, s. 51 (xxix)). Relations 
with other Powers constitute the most obvious part 
of the subject of external affairs, and it is possible 
that this legislative power may be found to cover a 
very extensive area. There is also power to legislate 
with respect to aliens (s. 51 (xix)) and the people 
of any race (other than the aboriginal race in any 
State) for whom it is deemed necessary to make special 
laws (s. 51 (xxvi)). The High Court of Australia 
has original jurisdiction in matters arising under 
any treaty (s. 75 (i)). ‘These constitutional pro- 
visions may possibly be interpreted so as to confer 
wide powers with respect to treaties upon the Com- 
monwealth Parliament and, by means of legis- 
lative action, upon the Commonwealth Executive 
Government. 
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Roche v. Kronheimer! raised the question of 
the validity of the Treaty of Peace Act, 1920, 
which authorised the making of regulations to give 
effect in Australia to the Treaty of Versailles. 
The Act was held to be valid by the majority of 
the Court under the power to legislate for the 
naval and military defence of the Commonwealth. 
Higgins J. was of opinion that the Act could also 
be upheld under the power to legislate with respect 
to external affairs, and he indicated an opinion that 
this power is far-reaching in character. He expressed 
the view that complications might arise if the Com- 
monwealth Parliament exercised the power “in 
such a way as to produce a conflict between the 
relations of the Commonwealth with foreign Govern- 
ments and the relations of the British Government 
with foreign Governments.”’ He added, “ It may 
be that the British Parliament preferred to take 
such a risk rather than curtail the self-governing 
powers of the Commonwealth, trusting, with a well- 
founded confidence, in the desire of the Australian 
people to act in co-operation with the British people 
in regard to foreign Governments.” 

It is submitted that this expression of opinion 
states the true position and that full powers of dealing 
with the subject of treaty-making were conferred on 
the Commonwealth Parliament by the Constitution. 
These provisions do not directly relate to the powers 
of the Executive Government of the Common- 
wealth, but they enable the Parliament to confer 

129 C.L.Rs 329, 


BRITISH COMMONWEALTH a 


extensive powers upon the-Executive Government. 
They do not alter the general principle of English 
law, that the Government cannot by the executive 
act of making a treaty prejudice the rights of a 
British subject ;1 but there can be little room for 
doubt after the Engineers’ Case,2 that under these 
powers the Commonwealth Parliament could legislate 
in such a manner as to vary rights which exist under 
State law. 

The Commonwealth, therefore, it is submitted, 
has full treaty-making powers in its own hands 
already—as a matter of law. It may, however, be 
regarded as certain that these powers will be exercised 
in accordance with the principles and procedure 
contained in the Reports of the Imperial Conferences 
of 1923 and 1926. 


Diplomatic Representation of Dominions. 


The Balfour Report, while proclaiming equality 
of status of all self-governing parts of the Empire 
as a matter of principle, does not elevate this principle 
to an immutable dogma. “The principles of 
equality and similarity, appropriate to status, do not 
universally extend to function.” Flexible machinery 
is declared to be necessary for action in many cases, 

Accordingly, it was “frankly recognised ”’ that, 
particularly in the spheres of foreign affairs and 
defence, “‘ the major share of responsibility rests 

1 Walker v. Baird [1892] A.C. 491; and cf. Fohnstone v. Pedlar 


[1921] 2 A.C. 262. 
7128 C.ig.RP120. 


56 AUSTRALIA AND THE 


now, and must for some time continue to rest, with 
His Majesty’s Government in Great Britain.” In 
some cases practical considerations make it desirable 
that a Dominion should have separate diplomatic 
representation for the purpose of dealing with 
matters affecting its relations with a particular 
foreign country. The obvious case is that of 
Canada and the United States, where a Canadian 
Minister can not only relieve the British Ambassador 
in Washington of a great deal of work, but can also 
deal with specifically Canadian questions in a more 
effective manner. It must be left to each Dominion 
concerned to determine whether special representa- 
tion of this character is necessary in any particular 
case. In cases where no such special representation 
exists, it was agreed that it was very desirable “ that 
the existing diplomatic channels should continue 
to be used, as between the Dominion Government 
and foreign Governments in matters of general and 
political concern.” . 
In 1924 a Minister Plenipotentiary was appointed 
by His Majesty the King to take charge at Washing- 
ton of all matters “ exclusively relating to the Irish 
Free State.”. This appointment was made on the 
advice of the Government of the Irish Free State 
after consultation with the British Government 
and with the approval of the British Government. 
It was a term of the appointment that ‘“ matters 
which are of Imperial concern or which affect other 
Dominions in the British Commonwealth in com- 
mon with the Irish Free State will continue to be 
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handled as heretofore by the British Embassy ”—so 
that “ the arrangements proposed by His Majesty’s 
Government do not denote any departure from the 
principle of the diplomatic unity of the Empire.’ 1 
A similar appointment of a Canadian Minister 
to Washington was made in November 1926. 
Canada has arranged for the appointment of 
Ministers to Paris and Tokio. The Irish Free 
State has a diplomatic Minister in Paris as well as at 
Washington. The British Government has ap- 
pointed a High Commissioner to be the representa- 
tive of the Government in Ottawa as the opposite 
number of the High Commissioner for Canada 
in London. The United States has appointed 
Ministers to Ottawa and Dublin. 

Australia has not made any appointments of this 
character. It is not considered by the Government 
that the volume and importance of Australian 
diplomatic matters in any particular country are so 
great as to require the establishment of separate 
representation. The desirability of making such 
appointments depends, however, on circumstances 
which may change at any time, and, under the 
power to legislate with respect to external affairs, 
as well as under the principles enunciated by the 
Imperial Conference, Australia will be able to take 
any action which may be deemed necessary. 


1 Letter from the British Ambassador to the Secretary of State 
of the United States, 24th June, 1924, Cmd. 2202. 


CHAPTER™ IY, 


DISALLOWANCE AND RESERVATION OF DOMINION 
LEGISLATION 


Tue Conference recorded its opinion that certain 
existing limitations upon the operation of Dominion 
legislation belonged to a time well antecedent to the 
present stage of constitutional development and that 
they were not in accord with the principle of equality 
of status of all self-governing parts of the Empire. 

The particular points involved were stated as 
follows : 


(a) The present practice under which Acts 
of the Dominion Parliaments are sent each year 
to London, and it is intimated, through the 
Secretary of State for Weeniien Affairs, that 
“His Majesty will not be advised to exercise 
his powers of disallowance’”’ with regard to 
them. 

(2) The reservation of Dominion legislation, 
in certain circumstances, for the signification of 
His Majesty’s pleasure which is signified on 
advice tendered by His Majesty’s Government 
in Great Britain. 

(c) The difference between the legislative 
competence of the Parliament at Westminster 
and of the Dominion Parliaments in that Acts 
passed by the latter operate, as a general rule, 
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only within the territorial area of the Dominion 
concerned. 

(d) The operation of legislation passed by 
the Parliament at Westminster in relation to 
the Dominions. In this connection special 
attention was called to such statutes as the 
Colonial Laws Validity Act. It was suggested 
that in future uniformity of legislation as 
between Great Britain and the Dominions could 
best be secured by the enactment of reciprocal 
statutes based upon consultation and agree- 
ment. 


Special attention was also directed to certain pro- 
visions of the Merchant Shipping Act of 1894 which 
impose limitations upon the powers of Dominion 
Parliaments to legislate on the subject of Merchant 
Shipping. The Conference remitted all these 
questions to expert Committees to be appointed. 

It is proposed to discuss these matters from an 
Australian point of view. 

The Report states with respect to disallowance 
and reservation of Dominion legislation that it is 
the right of the Government of each Dominion to 
advise the Crown in all matters relating to its own 
affairs. It is further declared that “it would not 
be in accordance with constitutional practice for 
advice to be tendered to His Majesty by His 
Majesty’s Government in Great Britain in any matter 
appertaining to the affairs of a Dominion against the 
views of the Government of that Dominion.” 

These declarations are, however, expressly made 
subject to “ provisions embodied in constitutions or 
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in specific statutes expressly providing for reserva- 
tion.” These provisions are particularly important 
in the case of Australia, as the Commonwealth Con- 
stitution deals expressly with the subject. The ques- 
tions which arise in the case of Australia are, there- 
fore, questions of Australian constitutional law and 
convention rather than general questions affecting 
principles applicable to all the Dominions. 

The Commonwealth Constitution contains the 
following provisions : 


Section 58: When a proposed law passed by 
both Houses of the Parliament is presented to 
the Governor-General for the King’s assent, he 
shall declare, according to his discretion, but 
subject to this Constitution, that he assents in 
the King’s name, or that he withholds assent, or 
that he reserves the law for the King’s pleasure. 

The Governor-General may return to the 
House in which it originated any proposed law 
so presented to him, and may transmit there- 
with any amendments which he may recom- 
mend, and the Houses may deal with the 
recommendation. 

Section 59: The King may disallow any law 
within one year from the Governor-General’s 
assent, and such disallowance on being made 
known by the Governor-General by speech or 
message to each of the Houses of Parliament, 
or by Proclamation, shall annul the law from 
the day when the disallowance is so made 
known. . 

Section 60: A proposed law reserved for 
the King’s pleasure shall not have any force 
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unless and until within two years from the day 
on which it was presented to the Governor- 
General for the King’s assent the Governor- 
General makes known by speech or message 
to each of the Houses of Parliament, or by 
Proclamation, that it has received the King’s 
assent. 


These provisions raise a number of interesting 
questions,! but it is clear that they cannot be altered 
otherwise than by an amendment of the Constitution. 

~As a matter of law, the British Parliament could 
of its own accord amend or repeal these sections just 
as the British Parliament could in theory repeal the 
whole Commonwealth Constitution, but these possi- 
bilities are excluded by the principle stated in the 
Report, that legislation applying to a Dominion 
““would only be passed with the consent of the 
Dominion. concerned.” 

Section 128 of the Constitution provides means 
for amending the Constitution. Any amendment 
must be passed by absolute majorities in both Houses 
of the Commonwealth Parliament, and must be 
approved upon a referendum by a majority of the 
people voting and by majorities in a majority of the 
States. This procedure places many obstacles in 
the way of amendments of the Constitution, and 
there is little doubt that, in the course of time, efforts 
will be made to make the Constitution more flexible 
and more readily responsive to the rapidly changing 


1 Cf. Keith, Responsible Government in the Dominions, 2nd ed., 
Vol. II, p. 755 et seq. 
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conditions of the modern world. Opinions will vary 
upon this question, but, for the present purpose, it is 
sufficient to observe that the Australian people have 
the power to alter any provision of the Constitution, 
and there is no doubt that they could alter the sections 
which deal with reservation and disallowance. 

It should be observed, however, that the very. 
process of amending these sections would involve 
legislation by the Commonwealth Parliament, and 
that such legislation might itself be reserved or 
disallowed under the sections which it proposed 
to amend. ‘These sections would continue to be 
operative until they were in fact amended. Any 
proposed amendment, however, may be presented 
to the Governor-General for the King’s assent only 
after it has been approved by a referendum. It 
may reasonably be assumed that, after a measure had 
been approved both by Parliament and by the people, 
no question of withholding assent or of reservation 
would arise. 

When a proposed lawis presented to the Governor- 
General for the King’s assent there are three courses 
open to him under Section 58 of the Constitution : 

(1) The Governor-General may assent in the 
King’s name. In that event the Bill becomes law. 
Section 59, however, confers power on the King to 
disallow the law within one year from the Governor- 
General’s assent. The effect of such disallowance is 
to annul the law from the day when the disallowance 
is made known by speech or message to each of the 
Houses of Parliament or by proclamation (s. 59). 
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The power of disallowance by the King is generally 
regarded as obsolete in England. But it still exists 
in relation to colonial legislation as an emergency 
provision available for use in very exceptional circum- 
stances.} 

The power of disallowance is vested by the Con- 
stitution in the King, not in the Governor-General. 
It can be exercised only in cases of Bills to which 
assent has been given by the Governor-General after 
presentation for assent by the Commonwealth 
Ministry. The provision for the power of disallow- 
ance of Commonwealth statutes was based upon the 
assumption that the King may be advised in exercis- 
ing this power by Ministers other than Common- 
wealth Ministers. It may be suggested that the 
Report of the Conference in effect regards this 
assumption as obsolete when it states that “‘ it would 
not be in accordance with constitutional practice 
for advice to be tendered to His Majesty by His 
Majesty’s Government in Great Britain in any 
matter appertaining to the affairs of a Dominion 
against the views of the Government of that 
Dominion.” The Report, however, expressly 
excepts from this principle ‘‘ provisions embodied in 
constitutions.”” Accordingly, the provisions of s. 59 


1 See Quick and Garran, Constitution of the Commonwealth, 
pp. 693 et seq.; Keith, Responsible Government in the Dominions, 
2nd ed., Vol. II, pp. 758 et seq., where particular attention is 
directed to the fact that the Canadian Provinces cannot have their 
stocks listed as trustee securities, because in the case of provincial 
legislation in Canada the power of disallowance is not in the hands 
of the Imperial Government. 
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(relating to disallowance) are not affected by the 
Report. | 

(2) The Governor-General may withhold assent 
from the Bill. In such a case the Bill would not 
become law. 

(3) The Governor-General may reserve the law 
for the King’s pleasure. Section 60 provides that a 
proposed law so reserved shall not have any force 
unless and until within two years of presentation to 
the Governor-General for assent the Governor- 
General makes a formal notification, as prescribed 
by the section, that it has received the King’s assent. 
This provision also assumes that additional advice 
beyond that already tendered by Commonwealth 
Ministers should be available to the King, and the 
remarks made with respect to the power of dis- 
allowance are accordingly applicable. . 

The Governor-General is to exercise his powers 
under s. 58, ‘‘ according to his discretion, but sub- 
ject to this Constitution.” The words “ subject 
to this Constitution’’ cover the direction given 
by s. 74, that laws limiting the matters in which. 
special leave may be asked to appeal to the Privy 
Council shall be reserved by the Governor-General 
for the King’s pleasure. In these cases the 
Governor-General has no option; he must reserve 
the Bills. 

Further, the Commonwealth has always acted upon 
the view that Sections 735 and 736 of the British 
Merchant Shipping Act, 1894, are operative in the 
Commonwealth notwithstanding the powers con- 
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ferred on the Commonwealth Parliament to legislate 
with respect to trade and commerce (s. 51(1)) and 
navigation (s. 98). These sections of the Merchant 
Shipping Act have the effect of requiring the reser- 
vation for the King’s pleasure of Bills repealing any 
of the provisions of that Act relating to ships 
registered in a British possession, and also of Bills 
regulating the coasting trade of the possession. 
Accordingly the various Navigation Acts of the 
Commonwealth (1912, 1919, 1920, 1925, 1926) 
have always been reserved for the King’s assent. 
The words “ subject to this Constitution ”’ have, 
therefore, a definite effect in the cases mentioned. 
The Constitution (it is settled) embodies the 
principles of responsible government. It has 
accordingly been suggested that the Governor- 
General must, subject to the express provisions 
mentioned, always exercise the powers conferred 
by the sections in accordance with the advice 
of his Ministers. This view, however, gives no 
effect to the words “according to his discretion.” 
It is submitted that the true view is that the 
discretion to be exercised by the Governor- 
General is a discretion to be exercised in accordance 
with the general rule of responsible government, 
that in normal cases he must be guided by his 
Ministers, but that exceptional cases may arise in 
which the Governor-General would be justified in 
disregarding their advice. The principles applic- 


1 Amalgamated Society of Engineers v. Adelaide Steamship Co., 
Lid., 28 C.L.R. at p. 147. 
F 
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able for determining the existence of such excep- 
tional cases can only be those which in fact have been 
applied in Australia (though not without controversy) 
by the Governor-General and by State Governors in 
dealing with advice by a Ministry that Parliament 
should be dissolved. Such advice has on several 
occasions been rejected, but only where the 
Governor-General, or Governor, as the case may be, 
has been able to secure another set of Ministers 
who do not repeat the advice given by their 
predecessors. 

Professor Keith expresses the opinion that the 
Governor-General may properly reserve Bills (and 
presumably withhold assent from Bills) in accord- 
ance not only with the advice of the Ministry, but 
also with instructions of the Secretary of State for 
the Dominions.1 It is submitted that this view is 
not correct. It gives no real effect to the words 
‘‘ according to his discretion,” and, indeed, negatives 
the existence of any discretion in the Governor- 
General. Further, it assumes the existence of a 
general power in a British Minister to control 
Commonwealth legislation which has long been 
abandoned in the case of the States of Australia. 
There is no doubt that any attempt to exercise such 
a power in the case of the Commonwealth would 
be strongly contested by all classes of opinion in 
Australia. 

The position in Australia, therefore, is that the 
Constitution and the Merchant Shipping Act, 1894, 


1 Responsible Government in the Dominions, 2nd ed., Vol. II, p. 755. 
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impose a duty on the Governor-General to reserve 
certain legislation for the King’s pleasure and confer 
a power to reserve other legislation. The Constitu- 
tion can be altered by the people of the Common- 
wealth if they wish to alter it. Amendments of the 
Constitution are prima facie matters to be deter- 
mined in Australia and are not subjects which can 
usefully be discussed at an Imperial Conference. 
The provisions of the Merchant Shipping Act will 
come up for consideration by the special Committee 
to be appointed for the purpose in accordance with 
the Report of the Conference. 

With respect to the powers to be exercised by 
His Majesty the King, as distinct from those to be 
exercised by the Governor-General, the Report does 
not, and cannot, alter the Constitution; but, while 
expressly recognising these provisions, it indicates 
clearly enough that, while the King is entitled to 
obtain the advice of his Ministers in Great Britain, 
great weight would be attributed to the views of the 
Dominion Ministry concerned. 


CHAPTER GY 


DOMINION PARLIAMENTS AND EXTRA-TERRITORIAL 
LEGISLATION 


Tue Conference proposed that it should be 
referred to an expert Committee to inquire into, 
report upon, and make recommendations concern- 
ing: 

(a) The present position as to the com- 
petence of Dominion Parliaments to give their 
legislation extra-territorial operation. 

(2) The practicability and most convenient 
method of giving effect to the principle that 
each Dominion Parliament should have power 
to give extra-territorial operation to its legisla- 
tion in all cases where such operation is ancillary 
to provision for the peace, order and good 
government of the Dominion. 


The Commonwealth Constitution is part of a 
British Act of Parliament, 63 and 64 Vic., c. 12. 
The sections of the Constitution itself can be 
amended under the procedure provided by Section 
128. But the sections (1 to 8) which precede the 
Constitution cannot be amended by any action taken 
in Australia. ‘They can be amended only by the 
British Parliament. They are generally known as 


“the covering clauses.” Covering clause 5 pro- 
68 
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vides that the laws of the Commonwealth shall be 
in force, not only in the Commonwealth, but also 
on all British ships, the King’s ships of war excepted, 
whose first port of clearance and whose port of 
destination are in the Commonwealth. This clause 
provides that the Acts of the Commonwealth Parlia- 
ment shall have a specified extra-territorial operation. 
Certain sections of the Constitution itself, which - 
will be mentioned immediately, confer extra-terri- 
torial powers upon the Commonwealth Parliament 
with respect to stated subjects. The Parliament can 
certainly legislate within the sphere of these sub- 
jects, but it must be regarded as doubtful whether, 
under the power of amendment conferred by Section 
128, the Constitution can be amended so as to extend 
the general operation of Commonwealth laws 
beyond the limit fixed by covering clause 5. The 
power of amendment is very wide. But a difficult 
question would arise if it were proposed by an amend- 
ment of the Constitution to provide that the Com- 
monwealth Parliament should (to use the words of 
the Report) have power to give extra-territorial 
operation to its legislation in all cases where such 
operation is ancillary to provision for the peace, 
order and good government of the Commonwealth. 
The effect of such an amendment, if valid, would be 
to give operation to laws of the Commonwealth 
Government in places outside the Commonwealth 
other than the British ships specified in clause 5. 
Apart altogether from the Colonial Laws Validity 
Act, 1865, it might well be held that, according to 
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the proper construction of 63 and 64 Vic., c. 12, 
such an amendment was not within the power 
conferred by Section 128 of the Constitution. 

If, therefore, the powers of the Commonwealth 
Parliament are to be clearly extended in the direction 
of extra-territorial operation, it would be wise to 
deal with the matter on an agreed basis, by an Act 
of the British Parliament, preferably by an amend- 
ment of covering clause 5. It would not be safe, 
from the legal point of view, to trust to an amend- 
ment of the Constitution for this purpose. 

Before discussing whether the suggested altera- 
tion should be made, it will be useful to consider the 
present state of the law with respect to the extra- 
territorial operation of Dominion legislation. - 

There is some conflict of authority on this subject. 
The legislative power conferred upon a Dominion 
or Colony with unitary government is generally 
expressed as a power to make laws for the peace, 
order and good government of the Dominion or 
Colony. In the case of Queensland, however, the 
power is expressed to be given “‘ within ” the colony. 

In the case of the Commonwealth of Australia, 
the legislative power is limited also by reference to 
subject-matter. The Parliament is given power to 
make laws for the peace, order and good govern- 
ment of the Commonwealth with respect to certain 
matters. These include (see Section 51 of the 
Constitution)— 


(vi) The naval and military defence of the 
Commonwealth and of the several States ; 


“ 
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(vit) Lighthouses, lightships, beacons, and 
buoys; 

(x) Fisheries in Australian waters beyond 
territorial limits ; 

(xxvil) Immigration and emigration ; 

(xxviil) The influx of criminals ; 

(xxix) External affairs ; 

(xxx) Relations of the Commonwealth with 
the islands of the Pacific. 


The subject-matter of fisheries beyond territorial 
limits expressly contemplates legislation having 
extra-territorial effect. Naval and military defence 
must necessarily imply such legislation, and the 
other subject-matters mentioned certainly suggest 
possible operation of Commonwealth laws beyond 
the territory of the Commonwealth. 

It is commonly stated in text-books that the power 
of a colonial legislature is limited to the territory of 
the colony, and though the language is not always 
explicit, the meaning appears to be that legislation 
which purports to control persons outside the colony, 
or to punish persons inside the colony in respect of 
things done outside the colony, is invalid.+ 

Judicial authority, however, is chiefly founded on 
the case of Macleod v. The Attorney-General of New 
South Wales.2 The New South Wales statute in 


1 See, for instance, Jenkyns, British Rule and Furisdiction, pp. 12, 
26; Craies, Statute Law, 2nd ed., p. 436; Lavws of England, Vol. Xx, 
p- 539. The fullest discussion of this subject is to be found in 
Keith, Responsible Government in the Dominions, 2nd ed., Vol. I, 
PP. 321 et seq. 

2 [1891] A.C. 455. 
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that case provided that ‘‘ Whosoever being married 


matries another person . . . wheresoever such second 
marriage takes place, shall be liable to penal servi- 
tude for seven years.” The second marriage which 


was relied upon by the Crown as constituting an 
offence under the section took place outside New 
South Wales. The accused was convicted. 

The passages commonly cited from the reasons 
for judgment of the Judicial Committee of the Privy 
Council are the following : 


“Their Lordships add that if the wider 
construction had been applied, it would have 
been beyond the jurisdiction of the colony to 
enact the law. ‘Their jurisdiction is confined 
within their own territories, and the maxim 
“Extra territortum jus dicenti impune non 
paretur ’ would be applicable. Lord Wensley- 
dale, when Baron Parke, advising the House 
of Lords in Jeffreys v. Boosey, expresses the 
same opinion in very terse language. He 
says: “The legislature has no power over 
any persons except its own subjects-—that is, 
persons natural-born subjects, or residents, 
or whilst they are within the limits of the 
Kinodomsyes ss 

“All crime is local. The jurisdiction over 
crime belongs to the country where the crime 
is committed, and except over her own sub- 
jects, the Imperial Legislature has no power 
whatever. ‘he wide interpretation necessary 
to sustain this indictment would comprehend 
more than Her Majesty’s subjects; more than 

1 4HLR. 815. 
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any persons who may be within the jurisdiction 
of the colony by any means whatsoever. 
Therefore, if that construction were given, it 
would follow that the statute was ultra vires of 
the colonial legislature to pass.” 


Their Lordships conclude by saying that the 
Legislature intended the words used to be subject 
to “ the well-known and well-considered limitation 
that they were only legislating for those who were 
actually within their jurisdiction, and within the 
limits of the colony.’ It is not easy to understand 
the double phrase “‘ within their jurisdiction ” and 
“within the limits of the colony.” There is no 
doubt that all persons, whether British subjects or 
not, are subject to the law of a colony while within 
the limits of the colony. The words “within their 
jurisdiction ” appear to mean nothing. 

It is not always recognised that these expressions 
of opinion were not necessary for the decision of the 
case. Before reaching this part of the judgment 
their Lordships had already definitely held, on the 
construction of the statute, that the conviction must 
be set aside. These obiter dicta, however, have 
produced very important consequences. Decisions 
in subsequent cases have made Macleod v. The 
Attorney-General of New South Wales an authority 
for the existence of a territorial limit upon the power 
of Dominion Parliaments which does not apply to 
the British Parliament. 

Two years later, in Ashbury v. Ellis,’ the 

t [1893] A.C. 339. 
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Privy Council held that a law of New Zealand 


which authorised the local courts, in the case of 
contracts made or to be performed in the colony, 
to proceed in the absence of the defendant, was 
within the power of the Colonial Parliament. 
The ground of the decision appears to have been 
that the law was clearly one for the peace, order and 
good government of New Zealand. ‘Their Lord- 
ships said: “‘ The New Zealand Legislature, it 1s 
true, has only a limited authority, but in passing the 
rules under discussion it has been careful to keep 
within its limits; but it was said that a judgment so 
obtained could not be enforced beyond the limits of 
New Zealand, and several cases of suits founded on 
foreign judgments were cited. Their Lordships only 
refer to this argument to say that it is not relevant to. 
the present issue. . . . For trying the validity of 
the New Zealand laws, it is sufficient to say that the 
peace, order and good government of New Zealand 
are promoted by the enforcement of the decrees of 
their own courts in New Zealand.” 

In 1906 the Privy Council, in the case of The 
Attorney-General of Canada v. Cain and Gilhula,} 
held that a Dominion statute authorising the 
Attorney-General to cause a prohibited immigrant 
to be taken into custody and returned to the 
country whence he came was valid, notwithstanding 
that it contemplated the deprivation of liberty 
outside the territorial limits of Canada. The 
ground of the decision was that the right to 

1 [1906] A.C. 542. 


rs 


BRITISH COMMONWEALTH 75 


refuse entry was a right of self-government, and the 
right to expel was ancillary to it. The power to 
make laws for this purpose necessarily included the 
right to do everything necessary to make the power 
effective, and Hodge v. The Queen,} was cited as the 
leading authority that acolonial legislature has, within 
the limits prescribed by the statute which created it, 
power as plenary as that of the Imperial Parliament. 

In 1906 the High Court of Australia in McKelvey 
v. Meagher,* held that it was not ultra vires the 
Parliament of Natal to make it an offence to quit the 
colony. The suggestion that the offence could not 
be committed within the colony was met by the court 
by the answer that a man could not quit a place while 
he was outside it. 

In the same year, in Rodtelmes v. Brenan,’ the High 
Court upheld the power of the Commonwealth 
Parliament to deport Pacific Islanders. The Cain 
and Gilhula Case was cited on p. 411 as an authority 
that the power to exclude carried with it the power 
to exercise the necessary extra-territorial restraint. 

Macleod’s Case has been cited by the High 
Court in a number of other cases—chiefly as an 
authority for the general proposition that a statute 
should be construed “wt res magis valeat quam 
pereat,’ without particular reference to extra- 
territoriality.4 It has also been cited in connection 

1 9 App. Cas. 117. 2 4C.L.R. at p. 481. % 4 CLR. 395. 

4 E.g. Scott v. Cawsey, 5 C.L.R. 669; Irving v. Nishimura, 

5 C.L.R. 238; Whybrow’s Case, 11 C.L.R. 337; The Kalibia, 


11 C.L.R, 699; New South Wales v. The Commonwealth, 20 C.L.R. 
67, 81, 96, 106. 
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with extra-territoriality, e.g. Merchant Service Guild 
v. Currie1; ‘Of course, the jurisdiction of the 
Commonwealth Courts and the operation of the 
Commonwealth laws extend only to places within 
the Commonwealth except so far as a larger juris- 
diction or operation is given to them by law ” (per 
Griffith C.J.). ‘The jurisdiction... . of any 
Commonwealth Court must, of course, be confined 
within the territorial limits over which the laws 
of the Commonwealth extend, and it is conceded 
that, apart from the provisions of Section V of the 
Covering Clauses.of the Constitution, those laws 
can have no operation beyond the three-mile sea 
limit around Commonwealth territory” (per 
O’Connor J.). Also see Merchant Service Guild v. 
The Commonwealth Steamship Owners®:—‘‘ The 
legislative authority of a country extends only to 
persons within its territory. That its penal laws 
cannot have any extra-territorial operation is made 
clear by such cases as Macleod v. The Attorney- 
General and Tomalin v. Pearson’’® (per Barton J.). 
“The grant of powers of self-government to a 
component portion of the Empire connotes 
primarily restriction of their exercise to the limits 
of the local territory and its adjacent sea limit as 
recognized universally and by statute... . And 
therefore to the grant of powers to the self-govern- 


ing communities the maxim Extra territorium jus 
* (1908) § C.L.R. 743, 745. 
2 (1913), 16 C.L.R. 676, 690. 
3 (1909) 2 KB. 61. This case, it may be observed, was a decision 
on an Imperial Act, and was obviously based on construction only. 
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dicenti impune haud paretur primarily applies as it 
does to other acts of British legislation, and to extend 
the effect something must appear either from the 
express language or the necessary scope and intent 
of the legislation as apparent on the face of the 
statute’ (per Isaacs J.). This passage is consistent 
with the view that the rule mentioned is a canon of 
construction, yielding to the clear expression of a 
contrary intention, and not a rule of law. 

In Commissioner of Stamps v. Wienholt! it 
was held that, when the Constitution of a State 
merely empowers the legislature to make laws for 
the peace, order and good government of the 
State, one of the canons to be applied in regard 
to Stamp Duty Acts is that, unless by express 
words or necessary implication they violate the prin- 
ciple of territoriality, they must be construed as 
limited in operation to the State, “ and consequently 
not to select as the subject of taxation any person, 
thing or circumstance not within the territory.” It 
was decided that a deed executed in England, and 
not being in Queensland at any time when it was 
operative, did not come within the terms of the 
Queensland Act. The Commercial Cable Co. v. 
Newfoundland* was cited and relied upon, the par- 
ticular passage mentioned being a dictum at the end 
of the speech of Lord Macnaghten. 

In Delaneyv. Great Western Milling Co.,> Griffith 
C.J. and Barton J., dissenting from the judgment 


1 (1915) 20 C.L.R. 540. 2 [1912] A.C. 820, 826. 
3 22 C.L.R. 161, 165. 


78 AUSTRALIA AND THE 


of the Court, held that the legislature of New South 
Wales had no power to impose retrospectively upon 
a person who was not within its territorial juris- 
diction a new liability in respect of a past and com- 
pleted transaction. 

In the Engineers’ Case,! Gavan Duffy J. says that 
Macleod’s Case ‘‘ is commonly cited by writers on 
constitutional law as establishing the proposition 
that a colonial legislature has no power to make laws 
having extra-territorial validity and operation. . . .” 
See also Merchant Service Guild v. The Commonwealth 
Steamship Owners.2 “‘ Prima facie, jurisdiction is 
territorial’ (per Curiam); McArthur v. Queensland, 
where the Court cites Macleod’s Case as establishing 
that ‘foreign bigamy ”’ was beyond the ons of 
the legislature. 

In New Zealand, in the case of the Wellington 
Cooks and Stewards Union,‘ it was held that an award 
made under New Zealand law, purporting to regulate 
the relations between employers and employees ona 
New Zealand ship in a foreign port, was valid. 
Stout C.J. based this on “ peace, order and good 
government,” the other Judges on the ground that 
the offence (failure to pay overtime under the award) 
was a continuing offence, which, wherever com- 
mencing, could be alleged in New Zealand. 

In the Law Quarterly Review, Sir John Salmond, 
Solicitor-General for New Zealand, in an article 
1 (1920) 28 C.L.R. 175. 2 (1920) 28 C.L.R. 502. 

3 (1920) 28 C.L.R. 552. 4 (1906) 26 N Z.L.R. 394. 
5 °Vols335:p: J15; 
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entitled “ The Limitations of Colonial Legislative 
Power,”’ makes out a very strong case for the pro- 
position that the only limitation on the legislative 
power of a colony (apart from repugnancy to an 
Imperial statute) is expressed in the grant of power 
by the Imperial Parliament (i.e. that the law must 
be “for the peace, order and good government of 
the colony ”’). 

In Semple v. O'Donovan, it was held by the 
Supreme Court of New Zealand that the power of 
the New Zealand Parliament necessarily included 
the power of military defence, and that this neces- 
sarily included the power to make its laws as to 
military discipline operate with respect to New 
Zealand troops in any part of the world. 

In R. v. Lander, Sir John Salmond endeavoured 
to sustain his views before the Supreme Court of 
New Zealand. The statute was very similar to 
that in Macleod’s Case, except that it was limited to 
British subjects, and that the person charged was a 
British subject, born, married and domiciled in 
New Zealand, who while on service abroad with 
the New Zealand Forces had committed bigamy 
in England, and on his return to New Zealand 
was charged with bigamy. ‘The Court, however 
(Stout C.J. dissenting), held, on the authority of 
Macleoa’s Case, that a law purporting to punish 
crime committed beyond the territorial limits of 
New Zealand was beyond the power of the New 
Zealand Parliament. 

1 (1917) N.Z.L.R. 273. 2 (1919) N.Z.L.R. 305. 
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It appears, therefore, that there is judicial authority 
for the following propositions : 


(1) That it is not competent for a colonial 
legislature to pass a law that anyone who com- 
mits a crime anywhere in the world can, if he is 
caught within the colony, be tried and con- 
victed for the offence.t This proposition 
could be supported, apart from extra-terri- 
toriality, on the ground that a law in such wide 
terms is not within the power to make laws 
for the peace, order and good government of the 
colony.” 

(2) That the same principle applies although 
the law is limited to British subjects. (Query: 
whether the principle would still apply if the 
law were still further limited to persons 
domiciled or resident in the colony?) 

(3) That it is competent for a colonial legisla- 
ture in the exercise of its power to make laws for 
the peace, order and good government of the 
colony to pass laws authorising the necessary 
extra-territorial restraint of persons deported 
from the colony, and the extra-territorial disci- 
pline and punishment of members of the 
defence force of the colony. 

(4) That it is competent for a colonial legis- 
lature, in the exercise of its power to make laws 


1 Macleod v. Attorney-General, [1891] A.C. 455. 

2 See a discussion of the subject in Canadian Government Review, 
Vol. I, pp. 338-50, referred to by Professor Herbert A. Smith in 
Law Quarterly Review, 1927, p. 380. 

3 R. v. Lander, (1919) N.Z.L.R. 305. 

4 Attorney-General of Canada v. Cain and Gilbula, [1906] A.C. 
542; Semple v. O'Donovan, (1917) N.Z.L.R. 273; Sickerdick v. 
Ashton, 25 C.L.R. 506. 
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for the peace, order and good government of 
the colony, to make laws authorising the courts 
of the colony, in the case of contracts made or 
to be performed within the colony, to proceed 
against a defendant outside the jurisdiction, 
and to give judgments binding on him. 

(5) That a colonial legislature has power to 
tax persons outside the jurisdiction in respect 
of property within the jurisdiction.? 

(6) It is also submitted that it also has power 
to measure the taxation of taxpayers by things 
or circumstances wholly or partly outside the 
jurisdiction, e.g. by the aggregate wealth pos- 
sessed or income earned or derived by them 
anywhere. It is submitted that the dicta in 
Wienholt’s Case,* and Munro’s Case,* cannot be 
supported so far as they are inconsistent with 
this proposition.® 


Obviously, therefore, the rule that the laws of a 
colony cannot have extra-territorial operation is 
subject to important exceptions, which are included 
within the category of laws necessary for the effective 


1 Ashbury v. Ellis [1893] A.C. 339. 

2 Nathan v. Commissioner of Taxation, 25 C.L.R. 183; Murray 
v. Commissioner of Taxation, C.L.R. 138. 

3 20 C.L.R. at p. 540. 

4 38 C.L.R. at p. 217. 

5 See Nathan’s Case, 25 C.L.R. at p. 183; Murray’s Case, 29 
C.L:R. at p. 134; and compare Caron v. King, [1924] A.C. at 
PP- 999, 1004, 1005, and 1006; Minister of Finance v. Smith [1927] 
A.C. at p. 193; the Canadian Income Tax War Act, 1917, 8. 3; 
Revised Statutes of Canada, 1927, Vol. II, p. 2137, and the New 
Zealand Land and Income Tax Act, 1923 (No. 21), s. 84, both of 
which statutes tax income derived from sources outside the 
Dominion. 

G 


82 AUSTRALIA AND THE 


exercise of the power to make laws for the peace, 
order and good government of the territory. It 
would seem, therefore, that extra-territorial opera- 
tion, per se, is not a test of validity; and it is 
suggested that the only limitation justified by logic 
is a limitation to the peace, order and good govern- 
ment of the colony. 

There is undoubtedly a rule of construction 
(applicable to Acts of the Imperial Parliament as 
well as of Dominion Parliaments) that in the absence 
of a clear intention to the contrary, limitation to 
persons and things within territorial limits is pre- 
sumed. This rule is, in fact, embodied in the Acts 
Interpretation Act, 1901, of the Commonwealth 
(sec. 21). But it is submitted that, where the 
intention is clear, the application to persons and 
things and circumstances outside is not forbidden, 
if the law is really a law for the peace, order and 
good government of the Dominion. 

It is further submitted that it should also be 
recognised that it is competent for a colonial legis- 
lature to make laws to punish persons within the 
jurisdiction in respect of offences, wherever com- 
mitted, which are a matter of concern to the good 
government of the Dominion, e.g. if a ‘‘ member of 
the community’ does something abroad which 
affects the community—enters into a conspiracy, 
or an agreement in restraint of trade, which affects 
the good government of the Dominion—or commits 
a matrimonial offence which affects a ‘‘ member of 
the community ” of the Dominion. In short, the 
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true scope of a Dominion legislature is (it is urged) 
that laid down by Hodge v. The Queen. It has, 
““ within the limits prescribed by the statute which 
created it” (é.e. for the peace, order and good 
government of the Dominion), “ authority as plenary 
and as ample as the Imperial Parliament in the 
plenitude of its power possessed and could bestow.”’ 

It cannot be maintained, however, that all the 
authorities are in accord with this view, and it is 
desirable that the position should be made clearer 
than it is at the present time. There is no real 
advantage from the point of view of the Empire in 
the territorial restriction upon Dominion legislation. 

The only available method of making any desired 
alteration is by means of a British statute passed after 
consultation with the Dominions. In the case of 
Australia an amendment of covering clause 5 of 
the Constitution would meet the case, but probably 
a general statute applying to all the self-govern- 
ing parts of the Empire would be preferable. 
The precise wording of the statute would require 
careful consideration. It is not desired that any 
Dominion should be authorised to make laws 
for another Dominion—i.e. laws which another 
Dominion would be bound to enforce as if they were 
directly in operation within its territory. The 
suggestion in the Report is that ‘‘ each Dominion 
Parliament should have power to give extra-terri- 


EO App. Cas, at p. 117. 
2 Cf. Keith, Responsible Government in the Dominions, znd ed., 


Vol. I, at p. 336. 
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torial operation to its legislation in all cases where 
such operation is ancillary to provision for the peace, 
order and good government of the Dominion.” 
This suggestion follows the language of an address 
from the Canadian Parliament of 18th July, 
1924.4 

It is submitted, however, that this phraseology . 
would create difficulties both of interpretation and 
of application. There will, in some cases, be room 
for difference of opinion as to whether a law is 
ancillary to the peace, order and good government of 
a Dominion. It might be difficult to exclude 
political, as distinct from legal, considerations from 
the determination of such a question. Further, 
the phrase ‘‘ extra-territorial operation ” is not un- 
ambiguous. It is not desired, for example, that all 
the Parliaments of the Empire should have the power 
of extra-territorial legislation in the sense in which 
the Imperial Parliament possesses this power. It 
is obviously impossible to give each Dominion Parlia- 
ment the power of legislating for all British subjects 
either in all parts of the Empire or in all parts of the 
world. ‘There is no sufficiently clear category of 
Dominion citizenship to which such a power could 
be related and by reference to which it could be 
limited. Indeed, there would be strong objection 
from many quarters to any extension of the powers 
of Dominion Parliaments which was founded upon 
any exclusion of the people of the Dominions from 
the class of British subjects in the fullest sense. 

1 See Keith, op. cit., 2nd ed., Vol. II, p. 337. 
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It would appear to be wise, therefore, if legisla- 
tion is introduced to extend the power of the 
Dominion Parliaments extra-territorially, to use more 
precise language. The necessities of the case 
would be met by an Imperial statute providing that 
no law passed by the Parliament of a self-governing 
Dominion should be held to be invalid for the reason 
that it attached legal consequences (civil or criminal) 
within the Dominion to acts or omissions outside 
the territory of the Dominion. 


1 Cf. Law Quarterly Review, 1927, p. 386—article by Professor 
Herbert A. Smith. 


CHAPTER VI 
THE COLONIAL LAWS VALIDITY ACT 


Wuen British colonies were founded by settle- 
ment (as distinct from cession or conquest) the 
colonists took with them the common law of England 
and such part of the statute law of England as was 
applicable to their situation. English statutes passed 
subsequently to the settlement of the colony were in 
force in the colony only if they were made so applic- 
able. ‘These principles were not clear and legisla- 
tion was accordingly passed which has worked out 
satisfactorily in practice. It is not necessary for the 
present purpose to refer to it in detail. It is suffi- 
cient to say that it removed some doubts as to the 
laws which were in force in the colonies. 

There was also an obscure doctrine that colonial 
legislation was invalid if it was repugnant to the law 
of England. This doctrine caused debate in 
Canada and acute difficulties in South Australia 
which led to the passing of the Colonial Laws 
Validity Act, 1865 (28 & 29 Vic., c. 63). This Act 
abolished the old doctrine of repugnancy and pro- 
vided that a colonial law should be invalid as repug- 
nant only when it is repugnant to an Act of the 
Imperial Parliament extending to the colony or to 


an order or regulation made under such an Act or 
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having the force and effect of such an Act. In such 
cases, to the extent of the repugnancy, the colonial 
law is invalid. An Act extending to the colony is 
defined as meaning “applicable to the colony by 
express words or necessary intendment.”’ The Act 
was really an enabling Act. Its object was “‘ not so 
much to preserve the rights of the British Parliament 
against encroaching legislatures, as to make it clear 
that a colonial legislature, acting for the colony in 
pursuance of the powers of legislation conferred, 
might act freely and without constraint from Lon- 
don, excepting so far as a British Act, applying or 
extending to the colony, definitely contradicted the 
colonial legislation.” (per Higgins J. in Union 
Steamship Co. of New Zealandv.The Commonwealth} 
no GL. Rs at piss.) 

It has been argued in Australia that the Act does 
not apply to legislation passed under the powers 
conferred on Dominion Parliaments by Constitutions 
which were enacted subsequently to the Act itself. 
In the Limerick Case,” three Justices of the High 
Court (see pp. 95, 96 and 116) held that Orders 
in Council made under an Imperial Act expressly 
applying to Australia must yield to legislation 
passed under the later Commonwealth Constitu- 
tion. ‘The ground of this decision was that in the 
case of conflict between two Imperial enactments 

1 For the history of the Act see McCawley v. The King, 26 


C.L.R. at pp. 48 et seq., per Isaacs and Rich JJ., and references 
there made; Quick and Garran, Constitution of the Commonwealth, 


PP: 347 et seq. 
Bran C.b.R..af po 69. 
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the later must prevail; and accordingly, on a point 
as to the right of appeal to the Privy Council, it was 
held that the Commonwealth Constitution Act, 
63 and 64 Vic., c. 12, prevailed over 9 Geo. IV, 
c. 83, and 7 & 8 Vic., c. 69 (the Judicial Committee 
Act), and that the Commonwealth Judiciary Act, 
passed under the Constitution, prevailed over Orders 
in Council made under the Imperial Acts mentioned. 
_ The general principle which obviously appeared to 
be involved in these expressions of opinion was, 
however, decisively rejected in the Union Steamship 
Co. of New Zealand v. The Commonwealth,’ by 
Knox C.J. in the following terms: “ In my opinion 
the Colonial Laws Validity Act applies to laws 
passed under a power given by an Imperial Act 
passed after this Act, as much as to laws passed 
under a power given by an Imperial Act passed 
before it.’ Four other members of the Court 
expressed their decisions in similar terms. 

These general views were reaffirmed in The 
Commonwealth v. Kreglinger,* though the position 
was maintained that the Commonwealth Judiciary 
Act prevailed over an Order in Council made 
under the Judicial Committee Act. At least it 
may be taken as clear that, apart from the special 
line of cases dealing with the tangled question 
of appeals from Supreme Courts of States to the 
Privy Council, the law is settled in Australia as stated 
by Sir Adrian Knox C.J. 


926, CL. Rat pagan 
2937 CL Rs 309. 
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It is suggested, however, that an amendment of 
the Commonwealth Constitution itself may be in a 
different position with respect to the Colonial Laws 
Validity Act from that occupied bya law passed under 
the Constitution. The Constitution is itself part of 
an Imperial statute. Section 128 of the Constitu- 
tion contains provisions for amending the Constitu- 
tion. An amendment so made becomes, it is sub- 
mitted, part of the Imperial statute, operating from 
the date of the Governor-General’s assent. Such an 
amendment is not itself in the position of a law made 
by the Commonwealth Parliament under the powers 
conferred by the Constitution. When duly passed by 
Parliament, approved by the people at a referendum, 
and assented to by the Governor-General, then 
(subject to any limitations involved in the covering 
clauses) it is in the same position as any other pro- 
vision in an Imperial statute. Ifsuch an amendment 
conferred power to make laws, laws made under it 
would be subject to the Colonial Laws Validity Act 
and might therefore be invalid for repugnancy to 
earlier or later Imperial statutes. But if the amend- 
ment itself was repugnant to an earlier Imperial 
statute, the amendment, it is submitted, would pre- 
vail. The Imperial Parliament could, however, as 
a matter of law, get rid of such an amendment (as 
of any other provision in the Constitution) by 
legislation directed to that object. 

It is suggested that an amendment of the Com- 
monwealth Constitution taking effect as an Imperial 
statute could even affect the exercise of the royal 


go AUSTRALIA AND THE 


prerogative outside Australia. A law made by the 
Parliament of the Commonwealth is (generally 
speaking) made under a power which is confined to 
action to be taken in Australia. “‘ If the prerogative 
(e.g. to grant special leave to appeal to the King in 
Council) is to be excluded, it must be done by an 
Imperial statute.’1 But an amendment of the 
Commonwealth Constitution made not only by the 
Parliament, but also by the people, takes effect as an 
Imperial statutory provision added by way of amend- 
ment to the Imperial statute, 63 & 64 Vic., c. 12, 
containing the existing Commonwealth Constitution. 
It is suggested, therefore, that, by amendment of the 
Constitution, the Commonwealth can deal with the 
prerogative right to grant special leave to appeal to 
the King in Council. Probably such an amendment, 
even though passed not only by the Parliament but 
also by the people at a referendum, should be 
reserved by the Governor-General for the King’s 
pleasure under s. 74 of the Constitution. 

The Report of the 1926 Conference, however, 
states that discussion showed that “it was no part — 
of the policy of His Majesty’s Government in Great 
Britain that questions affecting judicial appeals should 
be determined otherwise than in accordance with the 
wishes of the part of the Empire primarily affected.” 
It may therefore be assumed that the King’s assent 
would be given to any amendment of the Constitu- 
tion affecting the subject of appeals to the Privy 
Council from any Australian Court. 

1 Nadan vy. The King [1926], A.C. 482. 
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There are many Imperial statutes which ‘“ extend 
to the Commonwealth” within the meaning of the 
Colonial Laws Validity Act Many of these serve 
purposes of practical convenience which are generally 
recognised—e.g. the Acts dealing . with fugitive 
offenders, extradition, ascertainment of British law, 
evidence, naval defence, recognition of colonial 
probates, solicitors, medical practitioners, juris- 
diction in territorial waters and bankruptcy. The 
most important of these Acts relate to Merchant 
Shipping and Courts of Admiralty, and it is with 
reference to these subjects that reconsideration is 
particularly required.’ 

The Conference decided to refer to the expert 
‘Committee the principles embodied in or underlying 
the Colonial Laws Validity Act and the extent to 
which any provisions of that Act ought to be 
repealed, amended or modified in the light of the 
existing relations between the various members of 
the British Commonwealth of Nations as described 
in the Report. 

The mere repeal of the Act would produce the 
greatest confusion. The Act extends to the 
Dominions, and an Act repealing the Colonial Laws 
Validity Act must itself extend to the Dominions if 
it is to be effective. Thus the repeal of the Act 
would itself assume the existence of the power which 
it was sought to abolish. So long as the legal 
sovereignty of the British Parliament is maintained 


1 See Laws of England, Vol. X, pp. 570 et seq., and references 
there given. 
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the general principle of the Colonial Laws Validity 
Act must stand, namely, that in the event of manifest 
inconsistency or repugnancy between an Imperial 
statute and a Dominion statute the Imperial statute 
must prevail. 

It has already been pointed out that the Con- 
stitutions of the Dominions are Imperial statutes. 
The supremacy of the Constitutions wholly depends 
upon the principle of the Colonial Laws Validity 
Act.t It is not possible to abandon the principle 
of the Act unless all the Dominions become com- 
pletely independent States. It has already been 
shown that there is no desire for this complete 
independence in Australia and New Zealand. It 
would produce grave complications in Canada 
particularly from the point of view of Quebec. South 
Africa, understanding that the legal supremacy of — 
the British Parliament is to be exercised only upon 
the request of a Dominion affected, is apparently not 
now concerned with any further steps towards 
independence which would create difficulties with- 
out any countervailing advantages. 

It is likely, therefore, that the expert Committee 
will recognise that it is desirable that the legal 
supremacy of the Imperial Parliament should con- 
tinue as a matter of legal power; that the exercise 
of this power should be governed by the principle 
laid down in the Report, that legislation by the 
Parliament at Westminster should only be passed 


1 Cf. Keith, Responsible Government in the Dominions, 2nd ed., 
Vol. II, p. 1229. 
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with the consent of the Dominion concerned; that 
the principle of the Colonial Laws Validity Act should 
be maintained; and that consideration should be 
given to possible improvements in the Act. It is 
easy to suggest an improvement. It is difficult to 
see why the intention that an Act should extend to a 
self-governing Dominion should not be always 
discernible in express words. The reference to 
“necessary intendment”’ might be omitted without 
any loss. The effect would be that mere generality 
of statement could not be interpreted as implying 
extension to the Dominions. 

The nature of repugnancy might also perhaps be 
reconsidered with advantage. Questions of incon- 
sistency or repugnancy have been very important in 
recent Australian history. Section 109 of the Con- 
stitution provides that when a law of a State is incon- 
sistent with a law of the Commonwealth, the latter 
shall prevail and the former shall, to the extent of 
the inconsistency, be invalid. In the Engineers’ 
Case,! the Court said: ‘‘ However valid and 
binding on the people of the State where no 
relevant Commonwealth legislation exists, the 
moment (State legislation) encounters repugnant 
Commonwealth legislation operating in the same 
field the State legislation must give way.” This 
principle has found an important sphere of applica- 
tion in industrial law. An award of the Common- 
wealth Court of Conciliation and Arbitration derives 
its authority from Commonwealth legislation, and 

1 28 C.L.R. 129. 
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accordingly, it is now settled, overrides any State 
law or award which is inconsistent with it. For 
several years the question which was asked for the 
purpose of discovering whether inconsistency existed 
was whether it was possible to obey both directions 
—that given by the Commonwealth and that given 
by the State. If it was possible to obey both, it was 
held that there was no inconsistency. ‘Thus, if a 
Commonwealth award fixed a certain wage per hour 
and a State law or award fixed another wage for the 
same work, the view of the High Court was that there 
was no inconsistency, because it was possible to 
comply with both awards by paying for the work at 
the higher rate. The result in such a case was 
advantageous to employees from a pecuniary point of 
view. Later a conflict arose between a Common- 
wealth award prescribing forty-eight hours per week 
and a State law prescribing forty-four hours per week 
as the normal or standard hours in the same industry. 
In this case® it was held that the test of inconsist- 
ency applied in Whybrow’s Case was not sufficient 
or appropriate in every case. It was held that 
a Commonwealth award which was to operate as a 
settlement of an industrial dispute could be made a 
settlement as complete and as permanent as the arbi- 
trator might think necessary. No State law could 
disturb or vary or affect the Federal adjustment of 
the dispute. Thus if the Court finds that it was 
the intention of the Commonwealth Arbitration 


1 Whybrow’s Case, 10 C.L.R. 266. 
* Clyde Engineering Co., Lid. v. Cowburn, 37 C.L.R. 466. 
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Court to “ cover the field,” there is no room for any 
State regulation of the matters dealt with in the 
award. 

Similar questions have arisen under the Colonial 
Laws Validity Act, and the doctrine of “‘ covering 
the field” has been given a wide application. The 
decision of the High Court in the Union Steamship 
Co. of New Zealand v. The Commonwealth,: is 
similar in character to the decisions in the United 
States of America which established the rule (very 
difficult to apply in many cases) that where Congress 
has left commerce unregulated, there is an indication 
of an intention that it should not be regulated by a 
State. In the Union Steamship Co. Case there is 
evidence of a tendency to hold that the Merchant 
Shipping Act is a code intended to be complete with 
respect to certain matters, so that any Commonwealth 
legislation whatever on those matters would be repug- 
nant to the Imperial statute. The dissenting judg- 
ment of Higgins J. puts the view that “‘ repugnancy ”’ 
is not constituted by the enactment of additional re- 
quirements, but that it involves directly or indirectly 
a contradictory proposition—probably contradictory 
duties or contradictory rights. The doctrine of 
“covering the field’’ which was adopted by the 
majority might be extended so far as to restrict 
Dominion legislation very severely in relation to any 
subject as to which some applicable Imperial legis- 
lation already existed. There appears necessarily 
to be a large element of personal opinion in the deci- 

IG CL Ry 130. 
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sion of the question whether the field is covered in 


such a case. 

In the United States the Courts have substantially 
adopted the same view as Higgins J.1_ Congress, in 
an Act relating to the branding of goods in interstate 
commerce, had prohibited any label, etc., which was 
“false and misleading.’’ It was held that this did 
not prevent State legislation requiring labels to be 
affixed giving information as to the ingredients. 
The opinion of the Court, delivered by Mr. Justice 
Hughes, contains the following passage : 


‘“Is then a denial to the State of the © 
exercise of its power for the purpose in question 
necessarily implied in the Federal statute? 
For when the question is whether a Federal Act 
overrides a State law, the entire scheme of the 
statute must, of course, be considered, and that 
which needs must be implied is of no less force 
than that which is expressed. . . . But the 
intent to supersede the exercise by the State 
of its police power as to matters not covered 
by the Federal legislation is not to be inferred 
from the mere fact that Congress has seen fit to 
circumscribe its regulation and occupy a 
limited field. In other words, such an intent 
is not to be implied unless the Act of Congress, 
fairly interpreted, is in actual conflict with the 
law of the State.” 


Reference is also made (p. 535) to ‘‘ the settled 
rule that a statute enacted in execution of a reserved 
power of the State is not to be regarded as incon- 

1 See Savage v. Fones, 225 U.S. at p. 352. 
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sistent with an Act of Congress . . . unless the 
repugnance or conflict is so direct and positive that 
the two Acts cannot be reconciled or stand to- 
gether.” 1 The principle of these cases, it may be 
observed, does not depend upon any doctrine of 
“ police powers.” ‘The questions arose in relation to 
the alleged repugnancy of Federal and State statutes. 

An effort might be made by the expert Committee 
to deal with these differences of opinion as to the 
nature of repugnancy. ‘The Committee will doubt- 
less consider the suggestion of the Conference, that in 
future “ uniformity of legislation as between Great 
Britain and the Dominions could best be secured by 
the enactment of reciprocal statutes based upon con- 
sultation and agreement.’’ ‘There is, however, a 
great practical difference between the passing of 
one statute by one legislature, applying to all the 
Dominions, and the passing of at least five identical 
statutes by five legislatures at different times, certain 
of such statutes possessing a four-sided reciprocity 
which would become operative as other Dominions 
passed their statutes and possibly made some neces- 
sary administrative order for reciprocity. Anyone 
who has had experience of the difficulties involved in 
passing identical legislation through six State Parlia- 
ments in Australia will not be over optimistic as to 
the chances of obtaining identical or reciprocal 
legislation with a reasonable approach to simul- 
taneity in five Parliaments sitting in every quarter 
of the globe. The whole matter, however, is 


1 See Sinnott v. Davenport, 22 How. 227, at p. 243. 
H 
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essentially a practical question. In some cases an 
Imperial Act in agreed terms may be most con- 
venient to all concerned. In other cases—and 
generally—it will be preferred (notwithstanding the 
difficulties involved) that each Parliament should 
pass separate legislation for its own territory. 


CHAPTER: Vil 


THE MERCHANT SHIPPING ACT 


Tue British Merchant Shipping Act, 1894 (57 & 
58 Vic., c. 60), with many amending Acts, has very 
largely superseded the common law of England 
relating to shipping. The chief aim of the Act is 
the national identification of shipping as British and 
the provision of certain uniform legislation for all 
ships so identified! 

The Act requires British ships to be registered 
(s. 2). Provision is made throughout the Empire 
for registration of British ships (s. 4). Failure to 
register results in the loss of the benefits, privileges, 
etc., of British ships, including the right to use the 
British flag or assume the British national character 
(s. 72). The Act is very comprehensive, dealing 
with the subjects of title to British ships, use of the 
flag, competency, engagement and discharge of 
masters and seamen, food and health, discipline, 
passenger and emigrant ships, safety, inquiries into 
casualties, rights and obligations of shipowners in 
relation to freight and delivery of goods, etc., 
wreck and salvage, lighthouses, legal proceedings, 
etc. 

1 Laws of England, Vol. 26, p. 11. 
99 
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Many of the provisions of the Merchant Shipping 
Act are expressly declared to extend to ships, etc. 
beyond Great Britain. For example, Part I of the 
Act, containing 91 sections relating to the registra- 
tion of British ships, ‘‘ shall apply to the whole of 
His Majesty’s Dominions and to all places where His 
Majesty has jurisdiction ” (s. 91). Part II, dealing 
with masters and seamen, has a-wide application to 
ships registered elsewhere than in the United 
Kingdom (s. 261). Part III (Emigrant Ships), 
Part V (Safety), Part VIII (Liability of Shipowners), 
Part XIII (Legal Proceedings)-are also made 
applicable either entirely or to a large extent to the 
Dominions. Part IV (Fishing Boats) does not 
generally apply to British possessions (s. 372), 
Part VI (Shipping Inquiries and Courts) is in most 
cases limited to the United Kingdom (s. 464). 

In other cases there are no such express declara- 
tions of intention, and the extent of the application 
of the Act must be worked out from the terms of 
specific provisions. ‘The Act bears many signs of its 
historical evolution and cannot be regarded, with its - 
many amendments, as providing a completed and 
symmetrical scheme. ‘The subject is one of great 
complexity and it should not be a matter for surprise 
that all difficulties have not been surmounted. 

It has been said, however, in the High Court of 
Australia, that the Merchant Shipping Acts deal 
with the shipping of each part of the Empire as part 
of British shipping, and that the Acts make their 
own exceptions to this rule. Reference is made to 
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the broad intention to treat Australian shipping, not 
as a separate integer, but as a component part of one 
Imperial integer! The Solicitor-General for the 
Commonwealth, Sir Robert Garran, gave evidence in 
1928 upon the subject before the Royal Commission 
on the Constitution.? He expressed the opinion 
that the power of the Commonwealth Parliament to 
legislate on navigation and shipping will be very 
much restricted if it is readily held that provisions 
not expressly made applicable to the Dominions are 
applicable by reason of an intention to deal with the 
whole of a particular subject, such intention being 
inferred from the general character of the Act as 
an Imperial provision for British shipping, and 
from the desirability of having a single rule on the 
subject. 

Section 735 (which belongs originally to the year 
1854) of the Merchant Shipping Act, 1894, confers 
upon the legislatures of British possessions power to 
legislate, to repeal, wholly or in part, any of the 
provisions of the Act (other than those of Part III 
which relate to emigrant ships) relating to ships 
registered in that possession—but the legislation 
cannot take effect until the approval of His Majesty 
has been proclaimed in the possession. 

Section 736 (which originally belongs to the year 
1869) provides that the legislature of a British 
possession may regulate the coasting trade in that 


1 Union Steamship Co. of New Zealand v. Commonwealth, 36 


C.L.R. at p. 148. 
2 See Vol. I of Evidence, p. 63. 
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possession; but this power is subject to three 
conditions : 


(2) The Act must contain a suspending 

clause providing that the legislation shall not 
come into force until His Majesty’s pleasure 
thereon has been publicly signified in the 
possession ; 
_ (4) The legislation must treat all British 
ships (including the ships of any other British 
possession) in exactly the same manner as 
ships of the possession in which it is made ; 

(c) There must be no interference with 
treaty privileges granted before 1869. 


The rights of legislation conferred on Dominion 
Parliaments by these sections are therefore severely 
limited. . 

These provisions have the effect of preventing 
any Dominion legislation upon the subject of 
emigrant ships as dealt with in Part III of the Act. 
Regulation of the coasting trade must not discrimi- 
nate against any British ships. In 1926, when an 
amendment of the Commonwealth Navigation Act 
was under consideration in the Commonwealth 
Parliament, an amendment was moved, the object 
of which was to limit certain privileges to a specific 
class of British ships, viz. those manned with white 
labour. Australian ships enjoying these privileges 
have never been required by law to limit their 
complement to white labour. It was necessary to 
point out that such a provision would have been 
invalid under s. 736 of the Merchant Shipping Act. 
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Thus even in territorial waters the legislative power 
of a Dominion is greatly restricted. 

It may be observed that the giving of the Royal 
Assent to an Act would not be effectual to preserve 
the Act if it infringed the prescribed conditions. 
Such assent “ cannot give validity to an enactment 
which is void by Imperial statute.” 1 

The position in Australia with regard to merchant 
shipping and navigation is confused, obscure and 
radically unsatisfactory. This is due in part to the 
complexity of the subject, in part to the provisions 
of the Constitution, and in part to the Merchant 
Shipping Act. The power of the Commonwealth 
Parliament to make laws with respect to trade and 
commerce extends to navigation and shipping (Con- 
stitution, s. 98). The power to make laws with 
respect to trade and commerce is limited to foreign 
and interstate commerce (s. 51,1). ‘It has been held 
therefore, by the High Court that the power to 
legislate on navigation and shipping is similarly 
limited.2 Thus the Commonwealth Parliament 
cannot legislate with respect to ships engaged 
in trade only between ports in the same State— 
intrastate, as distinct from interstate trade. The 
result is that two sets of laws, Federal and State, 
exist with respect to navigation in relation to all 
the multifarious aspects of that subject. ‘The same 


1 Naden v. The King [1926], A.C. at p. 493. 

2 Owners of the Steamship Kalibia v. Wilson, 11 C.L.R. 689; 
Newcastle and Hunter River Steamship Company v. Attorney- 
General for the Commonwealth, 29 C.L.R. 357. 
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ship may on one voyage be engaged only in intra- 
state trade and so be subject only to State law. 
On the next voyage she may travel beyond a single 
State or may carry a package consigned on a through 
bill of lading to another State. ‘Then the ship, the 
master and the crew are subject to Federal law. If 
an interstate or foreign ship should collide with an 
intrastate ship, the complications are bewildering. 
Questions would arise whether there had been a 
breach of any, and, if so, of which collision regula- 
tions. In the case of Hume v. Palmer,} it appeared 
that the same collision regulations (though with 
different penalties) which were in force under 
the Imperial Merchant. Shipping Act had been 
adopted by the State of New South Wales under 
the State Navigation Act, 1901, and also by 
the Commonwealth under the Commonwealth 
Navigation Act, 1912-20. The question was 
whether a State or a Federal Court had jurisdiction to 
try the master of an interstate ship for the alleged 
breach of the regulations. It was argued that the 
Commonwealth regulations were invalid because 
they were repugnant to the Imperial regulations— 
the latter being intended to cover the whole ground 
and to exclude any control of the subject-matter by 
any Colonial Parliament. This argument failed. 
On the other hand, it was argued that the State 
regulations were inconsistent with the Common- 
wealth Navigation Act. ‘This argument succeeded. 
The result was that the master was amenable to 
1 38 C.LR, 44t. 
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Federal jurisdiction. Higgins J. dissented from the 
decision. It is difficult to justify the existence of a 
condition of affairs under which such purely 
factitious questions arise for solemn decision. But 
the position cannot be altered without an amendment 
of the Constitution. 

Another illustration of present absurdities in the 
legislative position is offered by the case of The 
King v. Turner, ex parte Marine Board of Hobart. 
Two ships collided in the port of Hobart. They 
were not at the time engaged in foreign or inter- 
state trade or commerce. The place at which 
the collision occurred was a short distance outside 
the course ordinarily used by ships engaged 
in such trade and commerce, but the two ships 
had travelled part of that course shortly before 
the collision took place. It was unsuccessfully 
argued that under its power to legislate for naviga- 
tion and shipping the Commonwealth Parliament 
could control the waters capable of being used for 
foreign or interstate trade and commerce. It was 
held, following prior decisions mentioned above, that 
the legislative power of the Commonwealth with 
respect to navigation and shipping could be exercised 
only by making laws which are ancillary or relevant 
to trade or commerce with other countries or among 
the States. The facts stated did not, it was decided, 
bring the case within that rule. ‘There was (it was 
held) no connection between the casualty and inter- 
state or foreign trade. It followed that the Com- 

1 39 CLLR. 411. : 


106 AUSTRALIA AND THE 


monwealth Court of Marine Inquiry had no juris- 
diction to inquire into the matter, which belonged 
to the sphere of a State tribunal. Section 478 of the 
Merchant Shipping Act enables the legislature of a 
British possession to authorise a court to make 
inquiries as to casualties affecting ships which occur 
in or near the coasts of the British possession. ‘The 
section also provides that a Court so authorised shall 
have the same jurisdiction over the matter in 
question as if it had occurred within its ordinary 
jurisdiction, but subject to all provisions, restrictions 
and conditions which would have been applicable 
if it had so occurred. It was held that this section 
did not affect the division of powers made by the 
Constitution between Commonwealth and State, 
and that s. 478 did not operate so as to make the 
Commonwealth legislation applicable to the case in 
question. Isaacs & Higgins JJ. dissented in this 
case. 

The problems presented to the Court in these 
cases were purely artificial Such questions must 
inevitably arise unless both the Commonwealth 
Constitution and the Merchant Shipping Act are 
reconsidered and altered with practical conditions in 
the foreground. ‘There is no real justification for 
refusing to entrust the Commonwealth with full 
power over navigation and shipping. ‘The limita- 
tion of the navigation power to interstate and foreign 
trade and commerce was not intended by the Federal 
Convention. It was the unexpected consequence of 
a change in wording made in the last days of the 
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Convention.! The question of distribution of 
power in Australia is, however, a matter for the 
people of Australia to determine. It can be dealt 
with by an amendment of the Constitution. 

Before considering further the difficulties created 
by the Merchant Shipping Act, it will be desirable 
to refer to the position of Courts of Admiralty in 
Australia. 

The Merchant Shipping Act and similar legisla- 
tion is administered largely in Courts of Admiralty. 
In the colonies these Courts depend for their 
jurisdiction upon the Colonial Courts of Admiralty 
Act, 1890 ($3 and 54 Vic.,c.27). The jurisdiction 
which can be conferred upon a Colonial Court of 
Admiralty cannot extend beyond that of the High 
Court of England in its Admiralty jurisdiction. It 
has only very recently been decided that a Dominion 
legislature can confer upon its own Courts juris- 
diction conferred upon the High Court in England 
since the passing of the Colonial Courts of Admiralty 
Act, 1890.2. There appears to be no real reason 
for the maintenance of the limitation imposed by the 
Act of 1890. 

The Constitution, s. 76 (iii), provides that. the 
Commonwealth Parliament may make laws con- 
ferring original jurisdiction on the High Court in 
any matter of Admiralty and maritime jurisdiction. 
By the Judiciary Act, 1903-20, s. 30a, the Parlia- 

1 Sir Robert Garran’s evidence before Royal Commission on the 


Constitution, Vol. I, p. 60. 
2 Yuri Maru and the Woron [1927], A.C. 906. 
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ment conferred this jurisdiction on the High Court. 
The validity of this provision is doubtful; see 
Fohn Sharp &P Sons v. The Katherine Mackall, 
In this case it was held that the Commonwealth 
was a British possession within the meaning of 
the Colonial Courts of Admiralty Act, s. 2, because 
it fell within the terms of sub-section (2) of section 
18 of the imperial Interpretation Act, 1889— 
‘““where parts of (Her Majesty’s) dominions are 
under both central and local legislatures, all 
parts under the central legislature shall, for the 
purposes of this definition, be deemed to be 
one British possession.” The High Court, being 
a Court “in a British possession ’’ with original 
unlimited civil jurisdiction, was therefore a Court 
of Admiralty within the meaning of s. 2 (1) of the 
Act of 1890. 

If all parts of the Commonwealth are deemed to 
be “‘ one British possession,” it would appear to be 
impossible to hold that any of the States is a British 
possession within the meaning of the Act. If so, it 
is difficult to see how the Supreme Courts of States 
either are, or can be constituted as, Courts of 
Admiralty under s. 2 or s. 3 of the Colonial Courts of 
Admiralty Act, 1890. No steps have been taken 
to deal with this doubt, and it is suggested that the 
matter should be cleared up by appropriate legisla- 
tion. The Commonwealth and State Parliaments 
cannot effectively deal with the matter. It will 
be necessary for the Imperial Parliament, after 

1 34 C.L.R. 420. 
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appropriate consultation, to take any necessary 
action. 

The principle of central control which has 
characterised British legislation on merchant ship- 
ping has been relaxed in the Maritime Conventions 
Acts of 1911 and 1914, and the Carriage of Goods 
by Sea Act, 1924. These Acts leave it to the 
Dominions to enact similar provisions if they choose. 
This has been done in the latter case by the Com- 
monwealth Sea Carriage of Goods Act, 1924. 

The importance of shipping to Great Britain and 
the risk of complications arising with foreign 
Powers over legislation affecting shipping in the 
Dominions explain the origin and the continuance 
of central control. ‘The present position is, how- 
ever, as has been shown, confused and full of 
possibilities of conflict. The Report of the Imperial 
Conference of 1926, while calling attention to the 
desirability and indeed, in some cases, the necessity 
of uniform administrative practice with respect to 
the merchant shipping legislation of the various 
parts of the Empire, adds: “It was difficult to 
reconcile the application, in their present form, of 
certain provisions of the principal statute relating 
to merchant shipping, viz. the Merchant Shipping 
Act of 1894, more particularly clauses 735 and 736, 
with the constitutional status of the several members 
of the British Commonwealth of Nations.” 
Emphasis was placed on the practical aspects of the 
matter. The continuance of a uniform set of pro- 
visions was thought to be desirable in the case of the 
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following subjects: the qualifications for registry 
as a British ship, the status of British ships in war, 
the work done by His Majesty’s Consuls in the 
interest of British shipping and seamen, and the 
question of Naval Courts at foreign ports to deal 
with crimes and offences on British ships abroad. 
It was accordingly recommended that a special 
Sub-Conference should be held on the general 
question of merchant shipping legislation and 
practice. 

It is suggested that covering clause 5 of the 
Constitution (which can be amended only by the 
British Parliament) should be considered in this 
connection. The clause already provides that the 
laws of the Commonwealth shall be in force on all 
British ships, the King’s ships of war excepted, whose 
last port of clearance and whose port of destination 
are in the Commonwealth. Some difficulties would 
be avoided if this clause were amended by adding 
the words, “and on all ships registered in the 
Commonwealth.’ It is also reasonable to ask that 
Section 735 of the Merchant Shipping Act be 
amended so as to make it clear that legislation under 
such a power need not be reserved by the Governor- 
General for the King’s pleasure. It is further sub- 
mitted that full power should be given to the 
Dominions to regulate their own coasting trade with- 
out compliance with any of the conditions of Section 
736, unless there are any treaties which are still 
important under paragraph (c) of that section. If 
these powers are given to the Dominions, their own 
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interests will lead them to exercise them with a sense 
of responsibility and to avoid restrictions upon 
shipping which, if they are unreasonable, will 
ultimately damage their trade and their international 
repute. 

The principal idea underlying Section 736 is that 
all British ships must be treated alike. It is easy to 
comply with this provision and yet to impose con- 
ditions which in actual practice can be satisfied only 
by local vessels of the Dominion. A conspicuous 
example is to be found in the coasting trade pro- 
visions of the Commonwealth Navigation Act, 1912— 
26, Sections 284 to 292. It is said, quite truly, 
that this trade is open to all British ships upon the 
same conditions. ‘The principal condition is that 
the seamen employed in the ship shall be paid 
Australian rates of wages while the ship is engaged in 
the coastal trade. It is not really practicable for 
ships trading overseas to continue in the overseas 
trade and to comply with this condition while on the 
coast of Australia. ‘There is therefore a practical 
monopoly of the coasting trade in favour of 
Australian ships—subject to exemptions in special 
cases—though Section 736 has been complied 
with, and though the object of this section is to 
prevent such a monopoly being established against 
other British ships. The best course would be 
to repeal Sections 735 and 736 altogether, so that 
it will be left to the good sense of a Dominion to 
legislate for ships registered in the Dominion as it 
thinks proper (recognising that unreasonable 
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requirements may prevent any ships ever registering 
in the Dominion), and to legislate for its coasting 
trade in such a way as to secure the provision under 
proper terms and conditions of the maritime trans- 
port service which the Dominion desires. The result 
of this extension of Dominion legislative powers 
would be to increase both the freedom and the 
responsibility of the Dominions without prejudicing 
any common interest of the Empire. It has already 
been shown that the sections mentioned can readily 
be evaded when it is desired to evade them. It is 
submitted that they belong to a past age and that 
their continuance serves no useful purpose. 


CHAPTER “VIII 
APPEALS TO THE PRIVY COUNCIL 


REFERENCE has already been made to the very 
different considerations which arise in different 
Dominions upon the subject of appeals to the King 
in Council. 

This question was a subject of vigorous contro- 
versy before and at the time of the enactment of 
the Commonwealth Constitution. It has since 
caused many contests in the Courts, but there is no 
current public interest whatever in the matter. If, 
however, it were proposed to alter the Constitution, 
differences of opinion would quickly be manifested. 
It is not given to many in the community to under- 
stand what is the effect of the existing provisions in 
the Constitution on this subject, but there is no doubt 
that any attack upon these provisions would be 
strongly resisted. 

Section 73 of the Constitution provides that 
decisions of the High Court in its appellate juris- 
diction shall be “‘ final and conclusive.” There is, 
therefore, no appeal as of right to the King in 
Council from a decision of the High Court. These 


1 See Quick and Garran, Constitution of the Commonwealth, pp. 


748 et seq. 
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words do not take away the prerogative right of the 
King to grant leave to appeal to the King in Council.t 
The position in this respect is made clear by s. 74, 
which provides that (subject to an important ex- 
ception expressly made by the section) the Con- 
stitution shall not impair any right which the King 
may be pleased to exercise by virtue of his royal 
prerogative to grant special leave of appeal from 
the High Court to His Majesty in Council. The 
section also provides that the Parliament may make 
laws limiting the matters in which such leave may 
be asked, but proposed laws containing any such 
limitation must be reserved for His Majesty’s 
pleasure. 

Section 74 represents a compromise upon the 
principle that all constitutional questions should be 
decided finally by the High Court. ‘The section 
does not deal with all constitutional questions, but 
only with “ questions, however arising, as to the 
limits ixter se of the constitutional powers of the 
Commonwealth and those of any of the States, or as 
to the limits inter se of the constitutional powers of 
any two or more States.” ‘The section provides that 
no appeal shall be permitted to the King in Council 
from a decision of the High Court upon any such 
question of limits inter se, unless the High Court 
shall certify that the question is one which ought to 
be determined by the King in Council. If such a 
certificate is granted, an appeal lies to the King in 
Council without further leave. 

* Cushing v. Dupuy, 4 App. Cas. 409. 
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Such a certificate has been granted in one case. 
The decision of the Judicial Committee of the Privy 
Council in that case? is regarded by many members 
of the profession in Australia as going beyond the 
terms of the certificate granted by the High Court, 
and it cannot be said to be certain that all the 
observations made in the speech of Lord Haldane 
in the Privy Council would be accepted as authori- 
tative in Australian Courts. 

Section 74 applies only to questions of limits 
inter se and only to appeals from decisions of the 
High Court. The course of Federal legislation 
has been to prevent any constitutional questions from 
being dealt with by the Supreme Courts of the 
States otherwise than upon the condition that any 
appeal shall be to the High Court only. (Judiciary 
Act, 1903-27, ss. 38a to 40a.) The tendency of 
judicial decision has been to extend the category of 
inter se questions to cover almost any constitutional 
question. ‘The High Court has, in recent years, 
entertained appeals from orders of a Supreme Court 
granting leave to appeal to the King in Council, and 
has taken pains to keep the decision of constitutional 
questions in its own hands. In so doing it is follow- 
ing the evident general intention of Parliament as 
disclosed in the amendments made from time to 
time in the Judiciary Act, though there is great 
difference of opinion both upon the bench and at 


1 See Colonial Sugar Refining Co., Ltd. v. Attorney-General jor 
the Commonwealth, 15 C.L.R. at p. 234. 
2 [1914] A.C. 237. 
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the bar as to whether certain of these amend- 
ments are valid. The trouble began with Webd 
v. Outtrim1 In that case, upon a direct appeal 
from the Supreme Court of a State to the Privy 
Council, the latter tribunal dealt generally with the 
Commonwealth Constitution, and in particular 
overruled the “doctrine of instrumentalities ” laid 
down by the High Court, and held that an important 
section of the Judiciary Act was invalid. The 
reasoning of their Lordships upon the general 
character of a Federal constitution, and especially 
upon the point of unconstitutional legislation, did 
not commend itself to anyone in Australia who had 
paid any attention to the subjects involved. The 
High Court refused to follow Webb v. Outtrim in 
Baxter’s Case It is interesting now to compare 
with the general reasoning in Webb v. Outtrim the 
reasoning in the Engineers’ Case,3 in which the 
High Court itself over-ruled the doctrine of instru- 
mentalities as formulated at the time of Webb v. 
Outirim, though it did not approve the reasoning in 
that case upon the points mentioned above. It is 
also interesting to compare Baxter’s Case,* stating 
that the Privy Council had decided that s. 39, 2 (a) 
of the Judiciary Act was invalid, with the Limerick 


Case,®> where some of the Justices held that Webb 
v. Outtrim does not mean that the section is invalid. 


The later view is based upon the opinion that 
Federal jurisdiction was not involved in Webb v. 
1 [1907] A.C. 81. 2 4 C.L.R. 1087. 3 28 C.L.R. 129. 


* Approved in Lorenzo v. Carey, 29 C.L.R. 243. 
5 35 C.L.R. 69. oa > 
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Outtrim. It is perhaps doubtful in this connection 
whether sufficient weight has been given to the 
facts that s. 39 of the Judiciary Act invested State 
Courts with Federal jurisdiction in all matters in 
which the High Court had original jurisdiction ; 
that the High Court had original jurisdiction by 
virtue of s. 30 of the-Act in all matters arising 
under the Constitution or involving its interpre- 
tation; and that the case of Webb v. Outtrim 
necessarily involved the interpretation of the Con- 
stitution, so that the Supreme Court of Victoria 
was, in Outtrim v. Webb, engaged in the exercise of 
Federal jurisdiction. 

There has been much difference of opinion on this 
subject on the bench. Recent developments may 
be studied in the cases of Pirrie v. McFarlane, 
and The Commonwealth v. Kreglinger f Others? 

These questions are important in principle, but 
there does not appear to be any need to discuss them 
at an Imperial Conference. Ifthe people of Australia 
really want to change the position with respect to 
appeals to the Privy Council, they are able to do so 
by action taken in Australia, This question has 
been discussed in Chapter VI. There is, however, 
at the present time no indication of any particular 
public opinion on the matter. 


Conclusion 


The conclusion of the matter is that the British 
Commonwealth of Nations is an intricate political 


1 36 C.L.R. 170. 237 CLLR. 393: 
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structure containing within itself communities also 
highly organised in respect to all their functions— 
legislative, executive and judicial. The present 
position in the British Commonwealth as a whole 
and in several of its component parts is the result of 
a balance of many opposing considerations. That 
balance cannot be easily upset because so many 
interests are concerned in preserving a balance even 
if the existing position is not satisfactory to them in 
particular respects. ‘The problems of the British 
Commonwealth of Nations are essentially complex 
and there is no simple solution for them. They 
cannot be solved by a doctrinal insistence on some 
proposition of political theory which has been 
elevated to the sanctity of a dogma of nationhood. 
The problems belong to the sphere of practical 
statesmanship. ‘The general principles upon which 
the British Commonwealth is now based are 
accepted by all concerned. ‘Their application in 
particular cases depends upon what the Greeks called 
practical wisdom. The future of the Empire depends 
upon the will of its parts to co-operate with one 
another. Many of us believe that the future of 
Western civilisation is to-day bound up with the 
destiny of the British Empire. The task before us 
is a great challenge to the political ability of our 
peoples, and I believe that the challenge will be 
accepted and that it will be successfully met. 
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THE REPORT OF THE IMPERIAL CONFERENCE OF 1926 
UPON INTER-IMPERIAL RELATIONS 


(From the Summary of Proceedings, Cmd. 2768, by permission of 
the Controller of H.M. Stationery Office) 


I. InrRopDucTION 


WE were appointed at the meeting of the Imperial 
Conference on the 2 5th October, 1926, to investigate 
all the questions on the Agenda affecting Inter- 
Imperial Relations. Our discussions on these 
questions have been long and intricate. We found, 
on examination, that they involved consideration of 
fundamental principles affecting the relations of 
the various parts of the British Empire inter se, as 
well as the relations of each part to foreign countries. 
For such examination the time at our disposal has 
been all too short. Yet we hope that we may have 
laid a foundation on which subsequent Conferences 
may build. 


II. Sratrus oF Great BRITAIN AND THE DoMINIONS 


The Committee are of opinion that nothing would 
be gained by attempting to lay down a Constitution 
for the British Empire. Its widely scattered parts 
have very different characteristics, very different 
histories, and are at very different stages of evolu- 
tion; while, considered as a whole, it defies classifica- 
tion and bears no real resemblance to any other 
political organisation which now exists or has ever 
yet been tried. 
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There is, however, one most important element 
in it which, from a strictly constitutional point of 
view, has now, as regards all vital matters, reached 
its full development—we refer to the group of self- 
governing communities composed of Great Britain 
and the Dominions. Their position and mutual 
relation may be readily defined. They are autonomous 
Communities within the British Empire, equal in 
status, in no way subordinate one to another in any 
aspect of their domestic or external affairs, though united 
by a common allegiance to the Crown, and freely 
associated as members of the British Commonwealth of 
Nations. 

A foreigner endeavouring to understand the true 
character of the British Empire by the aid of this 
formula alone would be tempted to think that it was 
devised rather to make mutual interference impos- 
sible than to make mutual co-operation easy. 

Such a criticism, however, completely ignores the 
historic situation. ‘The rapid evolution of the Over- 
sea Dominions during the last fifty years has involved 
many complicated adjustments of old political 
machinery to changing conditions. ‘The tendency 
towards equality of status was both right and 
inevitable. Geographical and other conditions made 
this impossible of attainment by the way of federa- 
tion. The only alternative was by the way of 
autonomy; and along this road it has been steadily 
sought. Every self-governing member of the 
Empire is now the master of its destiny. In fact, if 
not always in form, it is subject to no compulsion 
whatever. 

But no account, however accurate, of the negative 
relations in which Great Britain and the Dominions 
stand to each other can do more than express a. 
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portion of the truth. The British Empire is not 
founded upon negations. It depends essentially, if 
not formally, on positive ideals. Free institutions 
are its life-blood. Free co-operation is its instru- 
ment. Peace, security, and progress are among its 
objects. Aspects of all these great themes have 
been discussed at the present Conference; excellent 
results have been thereby obtained. And, though 
every Dominion is now, and must always remain, 
the sole judge of the nature and extent of its co- 
operation, no common cause will, in our opinion, be 
thereby imperilled. 

Equality of status, so far as Britain and the 
Dominions are concerned, is thus the root principle 
governing our Inter-Imperial Relations. But the 
principles of equality and similarity, appropriate to 
status, do not universally extend to function. Here 
we require something more than immutable dogmas. 
For example, to deal with questions of diplomacy 
and questions of defence, we require also flexible 
machinery—machinery which can, from time to 
time, be adapted to the changing circumstances of 
the world. This subject also has occupied our 
attention. The rest of this Report will show how 
we have endeavoured not only to state political 
theory, but to apply it to our common needs. 


III. Specrat Position or InpIA 


It will be noted that in the previous paragraphs 
we have made no mention of India. Our reason 
for limiting their scope to Great Britain and the 
Dominions is that the position of India in the Empire 
is already defined by the Government of India Act, 
1919. We would, nevertheless, recall that by 
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Resolution IX of the Imperial War Conference, ~ 
1917, due recognition was given to the important 
position held by India in the British Commonwealth. 
Where, in this Report, we have had occasion to 
consider the position of India, we have made 
particular reference to it. 


IV. Retations BerweEN THE Various Parts oF 
THE BritisH EMPIRE 

Existing administrative, legislative, and judicial 
forms are admittedly not wholly in accord with the 
position as described in Section II of this Report. © 
This is inevitable, since most of these forms date 
back to a time well antecedent to the present stage 
of constitutional development. Our first task then 
was to examine these forms with special reference 
to any cases where the want of adaptation of practice 
to principle caused, or might be thought to cause, 
inconvenience in the conduct of Inter-Imperial 
Relations. 


(a) The Title of His Majesty the King. 

The title of His Majesty the King is of special 
importance and concern to all parts of His Majesty’s 
Dominions. Twice within the last fifty years has 
the Royal title been altered to suit changed conditions 
and constitutional developments. 

The present title, which is that proclaimed under 
the Royal Titles Act of 1901, is as follows :— 


“George V, by the Grace of God, of the 
United Kingdom of Great Britain and Ireland, 
and of the British Dominions beyond the Seas, 
King, Defender of the Faith, Emperor of 
India.” , 
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Some time before the Conference met, it had been 
recognised that this form of title hardly accorded 
with the altered state of affairs arising from the 
establishment of the Irish Free State as a Dominion. 
It had further been ascertained that it would be in 
accordance with His Majesty’s wishes that any 
recommendation for change should be submitted 
to him as the result of discussion at the Conference. 

We are unanimously of opinion that a slight 
change is desirable, and we recommend that, subject 
to His Majesty’s approval, the necessary legislative 
action should be taken to secure that His Majesty’s 
title should henceforward read :— 


“George V, by the Grace of God, of Great 
Britain, Ireland and the British Dominions 
beyond the Seas, King, Defender of the Faith, 
Emperor of India.” 


(b) Position of Governors-General. 


We proceeded to consider whether it was desirable 
formally to place on record a definition of the position 
held by the Governor-General! as His Majesty’s 
representative in the Dominions. That position, 
though now generally well recognised, undoubtedly 
represents a development from an earlier stage 
when the Governor-General was appointed solely 
on the advice of His Majesty’s Ministers in London 
and acted also as their representative. 

In our opinion it is an essential consequence of 
the equality of status existing among the members 
of the British Commonwealth of Nations that the 
Governor-General of a Dominion is the representa- 


1 The Governor of Newfoundland is in the same position as 
the Governor-General of a Dominion. 
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tive of the Crown, holding in all essential respects 
the same position in relation to the administration 
of public affairs in the Dominion as is held by His 
Majesty the King in Great Britain, and that he is 
not the representative or agent of His Majesty’s 
Government in Great Britain or of any Department 
of that Government. 

It seemed to us to follow that the practice whereby 
the Governor-General of a Dominion is the formal 
official channel of communication between His 
Majesty's Government in Great Britain and His 
Governments in the Dominions might be regarded . 
as no longer wholly in accordance with the constitu- 
tional position of the Governor-General. It was 
thought that the recognised official channel of 
communication should be, in future, between 
Government and Government direct. The repre- 
sentatives of Great Britain readily recognised that 
the existing procedure might be open to criticism 
and accepted the proposed change in principle in 
relation to any of the Dominions which desired it. 
Details were left for settlement as soon as possible 
after the Conference had completed its work, but it 
was recognised by the Committee, as an essential 
feature of any change or development in the channels 
of communication, that a Governor-General should 
be supplied with copies of all documents of import- 
ance and in general should be kept as fully informed 
as is His Majesty the King in Great Britain of 
Cabinet business and public affairs. 


(c) Operation of Dominion Legislation. 
Our attention was also called to various points 
in connection with the operation of Dominion 
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legislation, which, it was suggested, required 
clarification. 


The particular points involved were :— 


(2) The present practice under which Acts 
of the Dominion Parliaments are sent each 
year to London, and it is intimated, through 
the Secretary of State for Dominion Affairs, 
that “His Majesty will not be advised to 
exercise his powers of disallowance” with 
regard to them. 

(2) The reservation of Dominion legislation, 
in certain circumstances, for the signification 
of His Majesty’s pleasure which is signified 
on advice tendered by His Majesty’s Govern- 
ment in Great Britain. 

(c) The difference between the legislative 
competence of the Parliament at Westminster 
and of the Dominion Parliaments in that Acts 
passed by the latter operate, as a general rule, 
only within the territorial area of the Dominion 
concerned. 

(d) The operation of legislation passed by 
the Parliament at Westminster in relation 
to the Dominions. In this connection spécial 
attention was called to such Statutes as the 
Colonial Laws Validity Act. It was suggested 
that in future uniformity of legislation as 
between Great Britain and the Dominions 
could best be secured by the enactment of 
reciprocal Statutes based upon consultation 
and agreement. 


We gave these matters the best consideration 
possible in the limited time at our disposal, but 
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came to the conclusion that the issues involved were 
so complex that there would be grave danger in 
attempting any immediate pronouncement. other 
than a statement of certain principles which, in 
our opinion, underlie the whole question of the 
operation of Dominion legislation. We felt that, 
for the rest, it would be necessary to obtain expert 
guidance as a preliminary to further consideration 
by His Majesty’s Governments in Great Britain and 
the Dominions. 

On the questions raised with regard to disallow- 
ance and reservation of Dominion legislation, it 
was explained by the Irish Free State representa- 
tives that they desired to elucidate the constitutional 
practice in relation to Canada, since it is provided 
by Article 2 of the Articles of Agreement for a 
Treaty of 1921 that “the position of the Irish 
Free State in relation to the Imperial Parliament 
and Government and otherwise shall be that of the 
Dominion of Canada.” 

On this point we propose that it should be placed 
on record that, apart from provisions embodied 
in constitutions or in specific statutes expressly 
providing for reservation, it is recognised that it is 
the right of the Government of each Dominion 
to advise the Crown in all matters relating to its 
own affairs. Consequently, it would not be in 
accordance with constitutional practice for advice 
to be tendered to His Majesty by His Majesty’s 
Government in Great Britain in any matter apper- 
taining to the affairs of a Dominion against the 
views of the Government of that Dominion. 

The appropriate procedure with regard to pro- 
jected legislation in one of the self-governing parts 
of the Empire which may affect the interests of other 
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self-governing parts is previous consultation between 
His Majesty’s Ministers in the several parts 
concerned. 

On the question raised with regard to the legisla- 
tive competence of members of the British Common- 
wealth of Nations other than Great Britain, and in 
particular to the desirability of those members 
being enabled to legislate with extra-territorial effect, 
we think that it should similarly be placed on record 
that the constitutional practice is that legislation by 
the Parliament at Westminster applying to a 
Dominion would only be passed with the consent 
of the Dominion concerned. 

As already indicated, however, we are of opinion 
that there are points arising out of these considera- 
tions, and in the application of these general prin- 
ciples, which will require detailed examination, and 
we accordingly recommend that steps should be 
taken by Great Britain and the Dominions to set 
up a Committee with terms of reference on the 
following lines :— 


“To enquire into, report upon, and make 
recommendations concerning— 


(i) Existing statutory provisions requiring 
reservation of Dominion legislation for the 
assent of His Majesty or authorising the dis- 
allowance of such legislation. 

(ii) (2) The present position as to the com- 
petence of Dominion Parliaments to give their 
legislation extra-territorial operation. 

(4) The practicability and most convenient 
method of giving effect to the principle that 
each Dominion Parliament should have power 
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to give extra-territorial operation to its legis- 
lation in all cases where such operation is 
ancillary to provision for the peace, order, and 
good government of the Dominion. 

(iii) The principles embodied in or under- 
lying the Colonial Laws Validity Act, 1865, 
and the extent to which any provisions of that 
Act ought to be repealed, amended, or modified 
in the light of the existing relations between 
the various members of the British Common- 
wealth of Nations as described in this Report.” 


(d) Merchant Shipping Legislation. 


Somewhat similar considerations to those set out 
above governed our attitude towards a similar, 
though a special, question raised in relation to 
Merchant Shipping Legislation. On this subject 
it was pointed out that, while uniformity of adminis- 
trative practice was desirable, and indeed essential, 
as regards the Merchant Shipping Legislation of 
the various parts of the Empire, it was difficult 
to reconcile the application, in their present form, 
of certain provisions of the principal Statute relating 
to Merchant Shipping, viz. the Merchant Shipping 
Act of 1894, more particularly Clauses 735 and 
736, with the constitutional status of the several 
members of the British Commonwealth of Nations. 

In this case also we felt that, although, in the 
evolution of the British Empire, certain inequalities 
had been allowed to remain as regards various 
questions of maritime affairs, it was essential in 
dealing with these inequalities to consider the 
practical aspects of the matter. The difficulties in 
the way of introducing any immediate alterations 
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amongst other matters, with the registration of 
British ships all over the world) were fully appre- 
ciated and it was felt to be necessary, in any review 
of the position, to take into account such matters 
of general concern as the qualifications for registry 
as a British ship, the status of British ships in war, 
the work done by His Majesty’s Consuls in the 
interest of British shipping and seamen, and the 
question of Naval Courts at foreign ports to deal 
with crimes and offences on British ships abroad. 
We came finally to the conclusion that, following 
a precedent which had been found useful on pre- 
vious occasions, the general question of Merchant 
Shipping Legislation had best be remitted to a 
special Sub-Conference, which could meet most 
appropriately at the same time as the Expert Com- 
mittee, to which reference is made above. We 
thought that this special Sub-Conference should be 
invited to advise on the following general lines :— 


“To consider and report on the principles 
which should govern, in the general interest, 
the practice and legislation relating to merchant 
shipping in the various parts of the Empire, 
having regard to the change in constitutional 
status and general relations which has occurred 
since existing laws were enacted.” 


We took note that the representatives of India 
particularly desired that India, in view of the 
importance of her shipping interests, should be 
given an opportunity of being represented at the 
proposed Sub-Conference. We felt that the full 
representation of India on an equal footing with 
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Great Britain and the Dominions would not only 
be welcomed, but could very properly be given, 
due regard being had to the special constitutional 
position of India as explained in Section III of this 
Report. 


(ec) Appeals to the Fudicial Committee of the Privy 
Council. 


Another matter which we discussed, in which a 
general constitutional principle was raised, con- 
cerned the conditions governing appeals from 
judgments in the Dominions to the Judicial Com- 
mittee of the Privy Council. From these dis- 
cussions it became clear that it was no part of the 
policy of His Majesty’s Government in Great 
Britain that questions affecting judicial appeals 
should be determined otherwise than in accordance 
with the wishes of the part of the Empire primarily 
affected. It was, however, generally recognised 
that, where changes in the existing system were 
proposed which, while primarily affecting one 
part, raised issues in which other parts were also 
concerned, such changes ought only to be carried 
out after consultation and discussion. 

So far as the work of the Committee was con- 
cerned, this general understanding expressed all that 
was required. The question of some immediate 
change in the present conditions governing appeals 
from the Irish Free State was not pressed in relation 
to the present Conference, though it was made clear © 
that the right was reserved to bring up the matter 
again at the next Imperial Conference for discussion 
in relation to the facts of this particular case. 
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V. RELATIONS wITH Forercn CounrTRIES 


From questions specially concerning the relations 
of the various parts of the British Empire with one 


another, we naturally turned to those affectin 
their relations with foreign countries. In the latter 
sphere, a beginning had been made towards makin 
clear those relations by the Resolution of the 


Imperial Conference of 1923 on the subject of the 


negotiation, signature, and ratification of treaties.1 


1 This Resolution was as follows :— 


“The Conference recommends for the acceptance of the 
Governments of the Empire represented that the following 
procedure should be observed in the negotiation, signature, 
and ratification of international agreements. 

The word ‘treaty’ is used in the sense of an agreement 
which, in accordance with the normal practice of diplomacy, 
would take the form of a treaty between Heads of States, 
signed by plenipotentiaries provided with Full Powers issued 
by the Heads of the States, and authorising the holders to 
conclude a treaty.” 


“1. Negotiation. 

(a) It is desirable that no treaty should be negotiated by 
any of the governments of the Empire without due considera- 
tion of its possible effect on other parts of the Empire, or, if 
circumstances so demand, on the Empire as a whole. 

‘“*(b) Before negotiations are opened with the intention of 
concluding a treaty, steps should be taken to ensure that any 
of the other governments of the Empire likely to be interested 
are informed, so that, if any such government considers that 
its interests would be affected, it may have an opportunity of 
expressing its views, or, when its interests are intimately 
involved, of participating in the negotiations. 

“(c) In all cases where more than one of the governments of 
the Empire participates in the negotiations, there should be the 
fullest possible exchange of views between those governments 
before and during the negotiations. In the case of treaties 
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But it seemed desirable to examine the working 
of that Resolution during the past three years and 
also to consider whether the principles laid down 


negotiated at International Conferences, where there is a 

British Empire Delegation, on which, in accordance with the 

now established practice, the Dominions and India are separ- 

ately represented, such representation should also be utilised 
- to attain this object. 

“‘(d) Steps should be taken to ensure that those governments 
of the Empire whose representatives are not participating 
in the negotiations should, during their progress, be kept 
informed in regard to any points arising in which they may be 
interested. 


“2, Signature. 


“‘(a) Bilateral treaties imposing obligations on one part 
of the Empire only should be signed by a representative of the 
government of that part. ‘The Full Power issued to such 
representative should indicate the part of the Empire in respect 
of which the obligations are to be undertaken, and the preamble 
and text of the treaty should be so worded as to make its 
scope clear. 

**(b) Where a bilateral treaty imposes obligations on more 
than one part of the Empire, the treaty should be signed by 
one or more plenipotentiaries on behalf of all the governments 
concerned. 

“*(c) As regards treaties negotiated at International Con-. 
ferences, the existing practice of signature by plenipotentiaries 
on behalf of all the governments of the Empire represented 
at the Conference should be continued, and the Full Powers 
should be in the form employed at Paris and Washington. 


“3. Ratification. 
“The existing practice in connection with the ratification 
of treaties should be maintained. 


gy 


“‘ Apart from treaties made between Heads of States, it is 
not unusual for agreements to be made between governments. 
Such agreements, which are usually of a technical or adminis- 
trative character, are made in the names of the signatory 
governments, and signed by representatives of those govern- 
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with regard to Treaties could not be applied with 
advantage in a wider sphere. 


(a) Procedure in Relation to Treaties. 


We appointed a special Sub-Committee under the 
Chairmanship of the Minister of Justice of Canada 
(The Honourable E. Lapointe, K.C.) to consider the 
question of treaty procedure. 

The Sub-Committee, on whose report the follow- 
ing paragraphs are based, found that the Resolution 
of the Conference of 1923 embodied on most points 
useful rules for the guidance of the Governments. 


ments, who do not act under Full Powers issued by the Heads 
of the States: they are not ratified by the Heads of the States, 
though in some cases some form of acceptance or confirmation 
by the governments concerned is employed. As regards 
agreements of this nature the existing practice should be 
continued, but before entering on negotiations the govern- 
ments of the Empire should consider whether the interests 
of any other part of the Empire may be atfected, and, if so, 
steps should be taken to ensure that the government of such 
part is informed of the proposed negotiations, in order that it 
may have an opportunity of expressing its views.” 


The Resolution was submitted to the full Conference and 
unanimously approved. It was thought, however, that it would 
be of assistance to add a short explanatory statement in connection 
with Part I (3), setting out the existing procedure in relation to the 
ratification of treaties. ‘This procedure is as follows :— 


(a) The ratification of treaties imposing obligations on one part 
of the Empire is effected at the instance of the government 
of that part: 

(b) The ratification of treaties imposing obligations on more than 
one part of the Empire is effected after consultation between 
the governments of those parts of the Empire concerned. 
It is for each government to decide whether Parliamentary 
approval or legislation is required before desire for, or 
concurrence in, ratification is intimated by that government. 
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As they became more thoroughly understood and 
established, they would prove effective in practice. 
Some phases of treaty procedure were examined, 
however, in greater detail in the light of experience 
in order to consider to what extent the Resolution 
of 1923 might with advantage be supplemented. 


Negotiation. 


It was agreed in 1923 that any of the Govern- 
ments of the Empire contemplating the negotiation 
of a treaty should give due consideration to its 
possible effect upon other Governments and should 
take steps to inform Governments likely to be 
interested of its intention. , 

This rule should be understood as applying to any 
negotiations which any Government intends to 
conduct, so as to leave it to the other Governments 
to say whether they are likely to be interested. 

When a Government has received information 
of the intention of any other Government to conduct 
negotiations, it is incumbent upon it to indicate its 
attitude with reasonable promptitude. So long 
as the initiating Government receives no adverse 
comments and so long as its policy involves no 
active obligations on the part of the other Govern- 
ments, it may proceed on the assumption that its 
policy is generally acceptable. It must, however, 
before taking any steps which might involve the 
other Governments in any active obligations, obtain 
their definite assent. 

Where by the nature of the treaty it is desirable 
that it should be ratified on behalf of all the Govern- 
ments of the Empire, the initiating Government 
may assume that a Government which has had full 
opportunity of indicating its attitude and has made 
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no adverse comments will concur in the ratification 
of the treaty. In the case of a Government that 
prefers not to concur in the ratification of a treaty 
unless it has been signed by a plenipotentiary 
authorised to act on its behalf, it will advise the 
appointment of a plenipotentiary so to act. 


Form of Treaty. 


Some treaties begin with a list of the contracting 
countries and not with a list of Heads of States. 
In the case of treaties negotiated under the auspices 
of the League of Nations, adherence to the wording 
of the Annex to the Covenant for the purpose of 
describing the contracting party has led to the use 
in the preamble of the term “ British Empire ”’ 
with an enumeration of the Dominions and India 
if parties to the Convention but without any mention 
of Great Britain and Northern Ireland and the 
_ Colonies and Protectorates. These are only in- 
cluded by virtue of their being covered by the term 
“British Empire.” This practice, while suggest- 
ing that the Dominions and India are not on a footing 
of equality with Great Britain as participants in the 
treaties in question, tends to obscurity and misunder- 
standing and is generally unsatisfactory. 

As a means of overcoming this difficulty it is 
recommended that all treaties (other than agree- 
ments between Governments) whether negotiated 
under the auspices of the League or not should be 
made in the name of Heads of States, and, if the 
treaty is signed on behalf of any or all of the Govern- 
ments of the Empire, the treaty should be made in 
the name of the King as the symbol of the special 
relationship between the different parts of the 
Empire. The British units on behalf of which the 
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treaty is signed should be grouped together in the 
following order: Great Britain and Northern 
Ireland and all parts of the British Empire which 
are not separate members of the League, Canada, 
Australia, New Zealand, South Africa, Irish Free. 
State, India. A specimen form of treaty as recom- 
mended is attached as an appendix to the Committee’s 
Report.t 

In the case of a treaty applying to only one part 
of the Empire it should be stated to be made by the 
King on behalf of that part. 

The making of the treaty in the name of the King 
as the symbol of the special relationship between 
the different parts of the Empire will render super- 
fluous the inclusion of any provision that its terms 
must not be regarded as regulating inter se the 
rights and obligations of the various territories 
on behalf of which it has been signed in the name 
of the King. In this connection it must be borne 
in mind that the question was discussed at the Arms 
Traffic Conference in 1925, and that the Legal 
Committee of that Conference laid it down that 
the principle to which the foregoing sentence gives 
expression underlies all international conventions. 

In the case of some international agreements the 
Governments of different parts of the Empire may 
be willing to apply between themselves some of the 
provisions as an administrative measure. In this 
case they should state the extent to which and the 
terms on which such provisions are to apply. 
Where international agreements are to be applied 
between different parts of the Empire, the form of 
a treaty between Heads of States should be avoided. 


1 See below, p. 147. 
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The plenipotentiariés for the various British units 
should have Full Powers, issued in each case by the 
King on the advice of the Government concerned, 
indicating and corresponding to the part of the 
Empire for which they are to sign. It will fre- 
quently be found convenient, particularly where 
there are some parts of the Empire on which it is not 
contemplated that active obligations will be imposed, 
but where the position of the British subjects 
belonging to these parts will be affected, for such 
Government to advise the issue of Full Powers on 
their behalf to the plenipotentiary appointed to act 
on behalf of the Government or Governments 
mainly concerned. In other cases provision might 
be made for accession by other parts of the Empire 
at a later date. 


Signature. 


In the cases where the names of countries are 
appended to the signatures in a treaty, the different 
parts of the Empire should be designated in the 
same manner as is proposed in regard to the list 
of plenipotentiaries in the preamble to the treaty. 
The signatures of the plenipotentiaries of the various 
parts of the Empire should be grouped together in 
the same order as is proposed above. 

The signature of a treaty on behalf of a part of the 
Empire should cover territories for which a mandate 
has been given to that part of the Empire, unless the 
contrary is stated at the time of the signature. 


Coming into Force of Multilateral Treaties. 


In general, treaties contain a ratification clause 
and a provision that the treaty will come into force 
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on the deposit of a certain number of ratifications. 
The question has sometimes arisen in connection 
with treaties negotiated under the auspices of the 
League whether, for the purpose of making up the 
number of ratifications necessary to bring the treaty 
into force, ratifications on behalf of different parts 
of the Empire which are separate Members of the 
League should be counted as separate ratifications. 
In order to avoid any difficulty in future, it is recom- 
mended that, when it is thought necessary that a 
treaty should contain a clause of this character, it 
should take the form of a provision that the treaty 
should come into force when it has been ratified 
on behalf of so many separate Members of the 
League. \ 

We think that some convenient opportunity 
should be taken of explaining to the other Members 
of the League the changes which it is desired to 
make in the form of treaties and the reasons for 
which they are desired. We would also recom- 
mend that the various Governments of the Empire 
should make it an instruction to their representa- 
tives at International Conferences to be held in future 
that they should use their best endeavours to secure 
that effect is given to the recommendations contained 
in the foregoing paragraphs. 


(b) Representation at International Conferences. 


We also studied, in the light of the Resolution 
of the Imperial Conference of 1923 to which 
reference has already been made the question of 
the representation of the different parts of the 
Empire at International Conferences. The con- 
clusions which we reached may be summarised as 
follows :— 
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1. No difficulty arises as regards representation 
at conferences convened by, or under the auspices of, 
the League of Nations. In the case of such con- 
ferences all members of the League are invited, 
and if they attend are represented separately by 
separate delegations. Co-operation is ensured by 
the application of paragraph I. 1. (c) of the Treaty 
Resolution of 1923. 

2. As regards international conferences sum- 
moned by foreign Governments, no rule of universal 
application can be laid down, since the nature of the 
representation must, in part, depend on the form 
of invitation issued by the convening Government. 


(a) In conferences of a technical character, 
it is usual and always desirable that the different 
parts of the Empire should (if they wish to 
participate) be represented separately by separ- 
ate delegations, and where necessary efforts 
should be made to secure invitations which 
will render such representation possible. 

(4) Conferences of a political character 
called by a foreign Government must be 
considered on the special circumstances of 
each individual case. 


It is for each part of the Empire to decide whether 
its particular interests are so involved, especially 
having regard to the active obligations likely to be 
imposed by any resulting treaty, that it desires to 
be represented at the conference, or whether it is 
content to leave the negotiation in the hands of the 
part or parts of the Empire more directly concerned 
and to accept the result. 

If a Government desires to participate in the 
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conclusion of a treaty, the method by which repre- 
sentation will be secured is a matter to be arranged 
with the other Governments of the Empire in the 
light of the invitation which has been received. 

Where more than one part of the Empire desires 
to be represented, three methods of representation 
are possible :— 


(i) By means of a common plenipotentiary 
or plenipotentiaries, the issue of Full Powers to 
whom should be on the advice of all parts of 
the Empire participating. 

(ii) By a single British Empire delegation 
composed of separate representatives of such 
parts of the Empire as are participating in the 
conference. ‘This was the form of representa- 
tion employed at the Washington Disarmament 
Conference of 1921. 

(iii) By separate delegations representing 
each part of the Empire participating in the 
conference. If, as a result of consultation, 
this third method is desired, an effort must be 
made to ensure that the form of invitation 
from the convening Government will make this 
method of representation possible. 


Certain non-technical treaties should, from their 
nature, be concluded in a form which will render 
them binding upon all parts of the Empire, and for 
this purpose should be ratified with the concurrence 
of all the Governments. It is for each Government 
to decide to what extent its concurrence in the 
ratification will be facilitated by its participation in 
the conclusion of the treaty, as, for instance, by the 
appointment of a common plenipotentiary. Any 
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question as to whether the nature of the treaty is 
such that its ratification should be concurred in by all 
parts of the Empire is a matter for discussion and 
agreement between the Governments. 


(c) General Conduct of Foreign Policy. 


We went on to examine the possibility of applying 
the principles underlying the Treaty Resolution 
of the 1923 Conference to matters arising in the 
conduct of foreign affairs generally. It was frankly 
recognised that in this sphere, as in the sphere of 
defence, the major share of responsibility rests now, 
and must for some time continue to rest, with His 
Majesty’s Government in Great Britain. Neverthe- 
less, practically all the Dominions are engaged to 
some extent, and some to a considerable extent, in 
the conduct of foreign relations, particularly those 
with foreign countries on their borders. A particu- 
lar instance of this is the growing work in connection 
with the relations between Canada and the United 
States of America which has led to the necessity 
for the appointment of a Minister Plenipotentiary 
to represent the Canadian Government in Washing- 
ton. We felt that the governing consideration 
underlying all discussions of this problem must 
be that neither Great Britain nor the Dominions 
could be committed to the acceptance of active 
obligations except with the definite assent of their 
own Governments. In the light of this governing 
consideration, the Committee agreed that the general 
principle expressed in relation to Treaty negotiations 
in Section V (a) of this Report, which is indeed 
already to a large extent in force, might usefully 
be adopted as a guide by the Governments con- 
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cerned in future in all negotiations affecting foreign 
relations falling within their respective spheres. 


(d) Issue of Exequaturs to Foreign Consuls in the 
Dominions. 


A question was raised with regard to the practice 
regarding the issue of exequaturs to Consuls in the 
Dominions. The general practice hitherto, in the 
case of all appointments of Consuls de Carriere in 
any part of the British Empire, has been that the 
foreign Government concerned notifies His Majesty’s 
Government in Great Britain, through the diplo- 
matic channel, of the proposed appointment and 
that, provided that it is clear that the person con- 
cerned is, in fact, a Consul de Carriere, steps have 
been taken, without further formality, for the issue 
of His Majesty’s exequatur. In the case of Consuls 
other than those de Carriére, it has been customary 
for some time past to consult the Dominion Govern- 
ment concerned before the issue of the exequatur. 

The Secretary of State for Foreign Affairs informed 
us that His Majesty’s Government in Great Britain 
accepted the suggestion that in future any applica- 
tion by a foreign Government for the issue of an 
exequatur to any person who was to act as Consul 
in a Dominion should be referred to the Dominion 
Government concerned for consideration and that, 
if the Dominion Government agreed to the issue 
of the exequatur, it would be sent to them for 
counter-signature by a Dominion Minister. Instruc- 
tions to this effect had indeed already been given. 


APPENDIX 143 


(e) Channel of Communication between Dominion 
Governments and Foreign Governments. 


We took note of a development of special interest 
which had occurred since the Imperial Conference 
last met, viz. the appointment of a Minister Plenipo- 
tentiary to represent the interests of the Irish Free 
State in Washington, which was now about to be 
followed by the appointment of a diplomatic repre- 
sentative of Canada. We felt that most fruitful 
results could be anticipated from the co-operation 
of His Majesty’s representatives in the United 
States of America, already initiated, and now 
further to be developed. In cases other than those 
where Dominion Ministers were accredited to the 
Heads of Foreign States, it was agreed to be very 
desirable that the existing diplomatic channels 
should continue to be used, as between the Dominion 
Governments and foreign Governments, in matters 
of general and political concern. 


VI. System oF COMMUNICATION AND CONSULTATION 


Sessions of the Imperial Conference at which the 
Prime Ministers of Great Britain and of the Domin- 
ions are all able to be present cannot, from the 
nature of things, take place very frequently. The 
system of communication and consultation between 
Conferences becomes therefore of special importance. 
We reviewed the position now reached in this 
respect with special reference to the desirability of 
arranging that closer personal touch should be estab- 
lished between Great Britain and the Dominions, 
and the Dominions inter se. Such contact alone 
can convey an impression of the atmosphere in 
which official correspondence is conducted. De- 


144 APPENDIX 


velopment, in this respect, seems particularly neces- 
sary in relation to matters of major importance in 
foreign affairs where expedition is often essential, 
and urgent decision necessary. A special aspect 
of the question of consultation which we considered 
was that concerning the representation of Great 
Britain in the Dominions. By reason of his con- 
stitutional position, as explained in Section IV (b) 
of this Report, the Governor-General is no longer 
the representative of His Majesty’s Government 
in Great Britain. ‘There is no one, therefore, in the 
Dominion capitals in a position to represent with 
authority the views of His Majesty’s Government 
in Great Britain. 

We summed up our conclusions in the following 
Resolution, which is submitted for the consideration 
of the Conference :— 


“The Governments represented at the 
Imperial Conference are impressed with the 
desirability of developing a system of personal 
contact, both in London and in the Dominion 
capitals, to supplement the present system of 
inter-communication and the reciprocal supply 
of information on affairs requiring joint con- 
sideration. ‘The manner in which any new 
system is to be worked out is a matter for 
consideration and settlement between His 
Majesty’s Governments in Great Britain and 
the Dominions, with due regard to the circum- 
stances of each particular part of the Empire, 
it being understood that any new arrangements 
should be supplementary to, and not in replace- 
ment of, the system of direct communication 
from Government to Government and the 
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special arrangements which have been in force 
since 1918 for communications between Prime 
Ministers.” 


VII. Particutar Aspects oF Forricn RELATIONS 
DiscussED By COMMITTEE 


It was found convenient that certain aspects of 
foreign relations on matters outstanding at the 
time of the Conference should be referred to us, 
since they could be considered in greater detail, and 
more informally, than at meetings of the full 
Conference. 


(a) Compulsory Arbitration in International Disputes. 


One question which we studied was that of 
arbitration in international disputes, with special 
reference to the question of acceptance of Article 
36 of the Statute of the Permanent Court of Inter- 
national Justice, providing for the compulsory 
submission of certain classes of cases to the Court. 
On this matter we decided to submit no Resolution 
to the Conference, but, whilst the members of the 
Committee were unanimous in favouring the widest 
possible extension of the method of arbitration for 
the settlement of international disputes, the feeling 
was that it was at present premature to accept the 
obligations under the Article in question. A general 
understanding was reached that none of the Govern- 
ments represented at the Imperial Conference would 
take any action in the direction of the acceptance 
of the compulsory jurisdiction of the Permanent 
Court without bringing up the matter for further 
discussion. 
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(b) Adherence of the United States of America to the 
Protocol establishing the Permanent Court of 
International Fustice 


Connected with the question last mentioned was 
that of adherence of the United States of America 
to the Protocol establishing the Permanent Court 
of International Justice. 

The special conditions upon which the United 
States desired to become a party to the Protocol 
had been discussed at a special Conference held in 
Geneva in September 1926, to which all the Govern- 
ments represented at the Imperial Conference had 
sent representatives. We ascertained that each 
of these Governments was in accord with the con- 
clusions reached by the special Conference and with 
the action which that Conference recommended. 


(c) The Policy of Locarno. 


The Imperial Conference was fortunate in meeting 
at a time just after the ratifications of the Locarno 
Treaty of Mutual Guarantee had been exchanged 
on the entry of Germany into the League of Nations. 
It was therefore possible to envisage the results which 
the Locarno Policy had achieved already, and to 
forecast to some extent the further results which it 
was hoped to secure. These were explained and 
discussed. It then became clear that, from the 
standpoint of all the Dominions and of India, there 
was complete approval of the manner in which the 
negotiations had been conducted and brought to so 
successful a conclusion. . 

Our final and unanimous conclusion was to 
recommend to the Conference the adoption of the 
following Resolution :— 
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“The Conference has heard with satis- 
faction the statement of the Secretary of State 
for Foreign Affairs with regard to the efforts 
made to ensure peace in Europe, culminating in 
the agreements of Locarno; and congratulates 
His Majesty’s Government in Great Britain 
on its share in this successful contribution 
towards the promotion of the peace of the world.” 

Signed on behalf of the Committee, 
BALFOUR, Chairman. 
November 18, 1926. 


APPENDIX. 
(See Section V (a).) 


SPECIMEN ForM oF TREATY. 


The President of the United States of America, 
His Majesty the King of the Belgians, His Majesty 
the King [here insert His Majesty's full title], His 
Majesty the King of Bulgaria, etc., etc. 

“TEE SGU as Sate eesti re ene soe. 


Have resolved to conclude a treaty for that 
purpose and to that end have appointed as their 
Plenipotentiaries : 


Pe CE RICLEN Oh oo vice cide gs chs on bo akin oss cee ene dne 
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His Majesty the King [sie as above]: 
for Great Britain and Northern Ireland and 
all parts of the British Empire which are 
not separate Members of the League (of 


Nations), 

AB. 
for the Dominion of Canada, 

GD; 
for the Commonwealth of Australia, 
for the Dominion of New Zealand, 
for the Union of South Africa, 

dale 
for the Irish Free State, 

KE 
For India, 

MN. 


who, having communicated their full powers, found 
in good and due form, have agreed as follows: 


_ In faith whereof the above-named Plenipoten- 
tiaries have signed the present Treaty. 
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(or if the territory for which each Plenipotentiary 
signs is to be specified : 


(for AGreat Britain, ete.\..04.w..c 0B. 


OR Gana Fea cay Mont sex gh oes ne CD. 
Pats SUA Lithoate tan cc awhes whe EF, 
(for New Zealand.. oeceuntrdas 
(for South Africa)... cer fy i 
(for the Irish Free © State). oan ees KL. 


(for India)... eres ey lNG) 


PrinTED IN GREAT BRITAIN BY 
Ricuarp Ciay & Sons, Limirep, 
BUNGAY, SUFFOLK. 


